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ity cannot be extended under RCRA to mere subsequent 
owners of a former TSD facility solely by virtue of their 
ownership.5

I. Factual Background
It is well known that during the glory days of New 

York’s industrial past, a great number of properties 
throughout the State were used for the treatment, stor-
age, or disposal of hazardous wastes in accordance with 
the requirements of RCRA. One such property in East 
Syracuse was owned by Roth Brothers Smelting Corpora-
tion, at which it operated a metals recycling facility.6 In 
connection with those operations, Roth obtained a Part 
373 permit7 from DEC setting forth its obligations as the 
owner and operator of the TSD facility. The facility at 
the East Syracuse site operated from 1949 to 1992, when 
Roth decided to close its operations.8 As a requirement of 
closure, DEC required Roth to implement “corrective ac-
tion” to remediate any releases of hazardous wastes that 
occurred during its operations and to place the contami-
nated soils in a Corrective Action Management Unit, or 
CAMU, which it was required to monitor and maintain 
after the closure of the TSD facility.9

As a condition of terminating Roth’s Part 373 permit, 
these post-closure obligations, including the requirement 
that Roth post fi nancial assurance—a means of fi nancially 
guaranteeing the cleanup by providing cash, a bond, a 
letter of credit, or insurance to DEC10—to ensure that 
the soils in the CAMU were properly monitored and 
maintained, were expressly set forth in a consent order 
between Roth and DEC.11 Notably, the Roth consent order 
stated:

The provisions of this Order shall be 
deemed to bind Roth Bros., its successors 
and assigns, and, as provided by law, 
its offi cers and directors. Any change in 
ownership or corporate status of Roth 
Bros. including, but not limited to, any 
transfer of assets or real or personal property 
shall in no way alter Roth Bros. [sic] respon-
sibilities under this Order.…Roth Bros.’s 
offi cers, directors, employees, servants, 
and agents shall be instructed to comply 
with the relevant provisions of this Order 
in the performance of their designated 
duties on behalf of Roth Bros.12

Is the subsequent owner of a formerly permitted 
facility for the treatment, storage, or disposal of hazard-
ous wastes1 strictly liable for providing fi nancial assur-
ance guaranteeing the ongoing cleanup of the property, 
without regard to whether the subsequent owner ever 
operated the facility or owned the property during its 
operations? That is precisely the issue that faced the New 
York courts for the fi rst time in Thompson Corners, LLC v. 
New York State Department of Environmental Conservation,2 a 
case with undoubtedly wide-ranging implications for the 
marketability of former industrial sites sorely in need of 
redevelopment. Indeed, fi nd strict liability, and potential 
purchasers, faced with the onerous requirement to fi nan-
cially guarantee a cleanup that could cost tens of millions 
of dollars without regard to their own fault, would not 
look twice at former industrial sites for redevelopment, 
leaving local municipalities with abandoned, valueless 
properties and no options. Hold, in contrast, that New 
York requires fi nancial assurance only from those who 
owned or operated a TSD facility while it had an active 
permit, and the State could be left to foot the bill if those 
entities went bankrupt or were otherwise judgment proof.

Wading through what is undoubtedly a complex set 
of statutes and regulations, the Appellate Division, Third 
Department rejected the New York State Department of 
Environmental Conservation’s3 attempt to construe a 
number of unrelated regulations together to seek fi nancial 
assurance from even the current owners of a former TSD 
facility, regardless of how attenuated they were from the 
facility’s actual permitted operations. Indeed, subsequent 
property owners need not fear, the Court held. Because 
New York’s version of the federal Resource Conservation 
and Recovery Act (RCRA)4 does not expressly provide 
for strict liability, DEC cannot impose such a requirement 
by mere regulatory construction. Instead, DEC’s remedy 
remains to require TSD facility permit holders, or those 
responsible parties with which DEC has entered a con-
sent order, to post fi nancial assurance for the cleanup in 
the fi rst instance, as provided under the Environmental 
Conservation Law and DEC’s regulations.

This article explains the statutory and regulatory 
basis underlying the Third Department’s decision in 
Thompson Corners, LLC, which properly reads through 
the convoluted weave of statutes and regulations govern-
ing who is responsible for fi nancially guaranteeing that 
post-closure operations and maintenance of a former TSD 
facility are undertaken, and determines that strict liabil-
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were “successors and assigns” of Roth and, thus, subject 
to the obligations stated in the Roth order on consent; and 
(3) they were subject to continuing obligations under the 
expired permit for the facility.22

Although an Administrative Law Judge rejected 
DEC’s position that Thompson Corners and Metalico 
were successors or assigns of Roth, and further found 
that the obligations imposed under the facility’s expired 
permit were not continuing, the ALJ nonetheless con-
cluded that, as owners of a facility implementing correc-
tive action under ECL 71-2727(3), Thompson Corners and 
Metalico were jointly and severally liable for providing 
fi nancial assurance.23 The ALJ reasoned that 6 NYCRR § 
373-2.6(l) “requires owners or operators to institute cor-
rective action for all releases of hazardous waste or con-
stituents from any solid waste management unit at the fa-
cility, regardless of the time the waste was placed in such 
unit” and, thus, concluded that that subdivision “does 
not relieve later owners of the facility from the corrective 
action requirements.”24 The ALJ further determined that 
Part 373’s fi nancial assurance provisions, although only 
applicable when a party is applying for a permit, subject 
to a permit, or otherwise subject to an enforceable docu-
ment, apply to all owners or operators of a TSD facility, 
whether past, present, or future.25 

In adopting the ALJ’s report as his determination, the 
DEC Commissioner determined that Thompson Corners 
and Metalico were subject to 6 NYCRR Part 373’s fi nan-
cial assurance requirements because they were owners 
and operators of a solid waste management unit under 
6 NYCRR § 373-2.6(a)(1), notwithstanding that Petition-
ers were not seeking a permit to operate a TSD facility or 
otherwise subject to a TSD permit or a consent order as 
required under 6 NYCRR § 373-2.6.26 The Commissioner 
further determined: 

In this matter, at least three responsible 
parties are liable for providing fi nancial 
assurance: Wabash (Connell),…Thomp-
son, and…[Metalico]. If one party provides 
the fi nancial assurance, the other two would 
not have to provide it. Had Wabash (Connell) 
followed through on its obligation to pro-
vide fi nancial assurance under the January 
2, 2008, Order on Consent, Thompson and 
[Metalico] would not have to provide the 
fi nancial assurance. But Wabash (Connell) 
did not follow through, therefore con-
tinuing to expose all three to the require-
ment to provide fi nancial assurance.27 

Thompson Corners and Metalico then commenced 
a CPLR Article 78 proceeding against DEC to annul the 
Commissioner’s decision as contrary to the express terms 
of New York’s version of RCRA.28

In connection with the consent order, Roth also re-
corded a declaration of covenants notifying all potential 
purchasers of the property of Roth’s obligations under the 
consent order, the contaminants for which corrective ac-
tion was necessary, and the CAMU.13 Although DEC and 
Roth entered a valid and binding consent order expressly 
setting forth Roth’s obligations, DEC failed to enforce the 
requirement that Roth, and its successors and assigns, 
post the necessary fi nancial assurance. 

While corrective action was ongoing at the Roth site, 
the property was sold in 1999 to Wabash Aluminum 
Alloys, LLC.14 As a part of the sale, Wabash apparently 
agreed to assume all of Roth’s obligations under the 
consent order, including the requirement to post fi nancial 
assurance for the corrective action.15 

Thompson Corners acquired the property from 
Wabash in 2005.16 Unlike Wabash, however, Thompson 
Corners expressly disclaimed any of Wabash’s environ-
mental obligations under the Roth consent order at the 
time of its purchase of the property, but instead entered 
an access agreement granting Wabash access to the prop-
erty to continue to perform the mandated corrective ac-
tion.17 Metalico Syracuse Realty, Inc. purchased a portion 
of the former Roth site from Thompson Corners in April 
2006.18 Thompson Corners and Metalico never operated 
a permitted TSD facility on the property at issue, never 
held a permit under RCRA, and were never required to 
hold such a permit.

Realizing that it had not secured fi nancial assurance 
for the post-closure cleanup of the former Roth site from 
the former permitee (Roth), DEC then demanded that 
Wabash, Thompson Corners, and Metalico provide a 
fi nancial guarantee for the cleanup, which DEC asserted 
would cost approximately $400,000. When each declined 
to do so, DEC, in July 2007, commenced an administrative 
enforcement proceeding against Thompson Corners, Met-
alico Aluminum Recovery, Inc.—an affi liated company of 
Metalico—and Wabash.19 

In January 2008, DEC and Wabash entered into a 
consent order,20 in which Wabash admitted that it did not 
provide any fi nancial assurance for the former Roth site, 
and expressly agreed to provide DEC with the neces-
sary fi nancial assurance for the corrective action at the 
property.21 Although this consent order should have 
resolved the issue, had DEC decided to enforce it, DEC 
inexplicably declined to do so. Instead, DEC pursued the 
enforcement proceeding against Thompson Corners and 
Metalico on the theory that even current property owners 
of a former TSD facility were strictly liable, jointly and 
severally, for providing fi nancial assurance. Specifi cally, 
DEC asserted that Thompson Corners and Metalico were 
responsible for providing the fi nancial assurance because 
(1) they were owners and/or operators of a facility at 
which ongoing corrective action was required; (2) they 
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New York’s scheme for ensuring that a fi nancial 
guarantee exists for corrective action thus only applies 
when the owner or operator seeks a TSD permit, that is, 
when the owner or operator was in some way engaged 
with the active operations of the permitted TSD facil-
ity.35 Indeed, there is no express provision under RCRA, 
the ECL, or DEC’s regulations that extends liability for 
fi nancial assurance to any subsequent purchaser of a 
formerly permitted TSD facility merely by virtue of his or 
her purchase.

In contrast to the forward-looking liability scheme 
under RCRA, the Comprehensive Environmental Re-
sponse, Compensation, and Liability Act may, in certain 
circumstances, impose strict liability upon prior and sub-
sequent owners and operators of a contaminated site for the 
unremediated releases of hazardous wastes.36 Again, New 
York law is consistent. Specifi cally, ECL § 27-1313(3)(a), a 
provision in the State’s Superfund law—the state equiva-
lent to CERCLA—permits DEC to hold a subsequent 
property owner liable for cleaning up a state superfund 
site, even if the owner acquired the property after hazard-
ous wastes had been released at the property.37 DEC then 
adopted conforming regulations, making the subsequent 
owner of the property responsible for cleaning up any 
signifi cant threat to human health or the environment 
resulting from a release of hazardous wastes at such 
property—even if the subsequent owner or operator did 
not participate in the conduct that resulted in the release 
of hazardous wastes.38 

III. The Third Department’s Decision
Notwithstanding the stark legislative distinction 

between New York’s Superfund law, which expressly 
imposes strict liability on all subsequent property owners, 
and article 27, title 9 of the ECL, which does not, DEC, 
in Thompson Corners, attempted to construe New York’s 
version of RCRA as imposing strict liability for fi nancial 
assurance upon all subsequent owners of a formerly 
permitted TSD facility, regardless of their fault. The Third 
Department, in a stinging rebuke of DEC’s attempt to 
correct the perceived inadequacy in RCRA’s statutory and 
regulatory scheme by mere interpretation, rejected the 
Commissioner’s construction of the law.39

Specifi cally, the Third Department held, “our own 
analysis of the statutory and regulatory framework leads 
us to conclude that neither the ECL nor the regulations 
support the Commissioner’s determination that the fi nan-
cial assurance requirements apply to” subsequent proper-
ty owners merely by virtue of their purchase of a formerly 
permitted TSD facility site.40 Beginning with ECL article 
27, title 9, the Court noted that each of the obligations set 
forth therein “are expressly applicable to owners and op-
erators of a TSD facility,” which under the statutes refers 
to those “who were, at some time, actively involved in the 
treatment, disposal or storage of hazardous waste, subject 
to the permit requirements of 6 NYCRR part 373.”41 

II. Statutory and Regulatory Background
Under article 27, title 9 of the Environmental Conser-

vation Law, the New York Legislature adopted a compre-
hensive legislative scheme governing the “management 
of hazardous waste (from its generation, storage, trans-
portation, treatment and disposal) in this state.”29 As the 
Appellate Division recognized, the Legislature’s intent 
was to ensure consistency between New York’s statu-
tory hazardous waste management scheme and RCRA’s 
federal hazardous waste standards.30 

Under RCRA, fi nancial assurance requirements for 
corrective action do not run to subsequent owners of a 
former TSD facility because the need for fi nancial assur-
ance is determined when an owner or operator of a TSD 
facility fi rst seeks a permit. RCRA, thus, mandates “that, 
in seeking a permit, an owner or operator of such a hazard-
ous waste facility…provide fi nancial assurance to the EPA 
for liability relating to closure, postclosure, or corrective 
activities at the facility.”31 

As the federal courts have uniformly recognized, 
“RCRA is preventative in nature—‘it attempts to deal 
with hazardous waste before it becomes a problem by 
establishing minimum federal standards for the genera-
tion, treatment, storage, transportation, and disposal of 
hazardous waste, and the permitting of facilities to treat 
hazardous waste.’”32

New York’s scheme is consistent. The provision of the 
ECL applicable to “[f]inancial requirements for hazard-
ous waste facilities” provides that “[w]ithin eighteen 
months after the effective date of this section, the commis-
sioner shall promulgate regulations for hazardous waste 
facilities identifying fi nancial requirements to be included 
as conditions in hazardous waste facility permits…for pre-
closure and post-closure facility monitoring and mainte-
nance.”33 To comply with this directive, the Commission-
er promulgated 6 NYCRR § 373-2.6(l), which provides, in 
relevant part:

(1) The owner or operator of a facility seeking 
a permit for the treatment, storage or dis-
posal of hazardous waste must institute 
corrective action as necessary to protect 
human health and the environment for 
all releases of hazardous waste or constit-
uents from any solid waste management 
unit at the facility, regardless of the time 
the waste was placed in such unit. 

(2) Corrective action will be specifi ed 
in the permit in accordance with this 
subdivision and section 373-2.19 of this 
Subpart. The permit will contain schedules 
of compliance for such corrective action 
(where such corrective action cannot be 
completed prior to issuance of the per-
mit) and assurances of fi nancial responsibil-
ity for completing such corrective action.34
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required them to post up to 30 years of such costs, i.e., 
between $300,000 and $450,000, in cash at the outset of 
their ownership. 

The cost of fi nancial assurance, when added to the 
signifi cant investments that purchasers would be required 
to make to acquire and redevelop a formerly permitted 
TSD facility in the fi rst place, would have made sales 
of TSD facilities far less likely. Many of these properties 
would have sat idle, unable to attract buyers due to the 
signifi cant risk of environmental liability that DEC at-
tempted to imply.47 It was this very concern, fi rst arising 
due to CERCLA’s oppressive strict liability regime, which 
contributed to the rise of urban brownfi elds in this coun-
try during the 1980s and 1990s.48 Each of these concerns, 
although not discussed by the Third Department, was 
remedied by the Third Department’s decision rejecting 
DEC’s interpretation of New York’s version of RCRA to 
imply strict liability on all subsequent purchasers. In-
deed, had the Court held otherwise, and accepted DEC’s 
construction, it would have only greatly exacerbated 
the brownfi eld problem that already exists in New York, 
contrary to the Legislature’s overarching intent to foster 
redevelopment.

Most important, as the Appellate Division noted at 
the end of its decision, DEC is not without a remedy to 
ensure that corrective action is undertaken at former TSD 
facility sites, that fi nancial assurance is provided for that 
work, and that any unremediated releas es of hazardous 
wastes are promptly cleaned up. Section 373-2.6(l) of 
the DEC regulations expressly provides that DEC may 
require fi nancial assurance from a party seeking a TSD 
facility permit from DEC, a party subject to a TSD facility 
permit, or a party subject to a consent order with DEC.49 
Thus, DEC has multiple opportunities under the current 
regulatory scheme to ensure that fi nancial assurance is 
provided for corrective action at a former TSD facility 
site, whether from the owner or operator of the active 
TSD facility when it obtains a permit in the fi rst instance 
or at closure of the facility upon execution of a consent 
order governing the post-closure corrective action period. 
In Thompson Corners, however, DEC inexplicably failed to 
pursue the permit holder (Roth), or the party with which 
it entered into a consent order (Wabash), but instead went 
after the current property owners attempting to impose 
liability where it does not otherwise exist under the ECL 
and DEC’s regulations.

Additionally, current property owners are still fi -
nancially responsible under the State Superfund law for 
releases of hazardous waste on their properties that cause 
a signifi cant threat to human health or the environment.50 
If such releases of hazardous waste are occurring at a 
former TSD facility site, DEC has clear authority under 
the law to transfer the property into the State Superfund 
program, and through ECL 27-1313 require the current 
owners to remediate the site and post fi nancial assurance 
in connection therewith.51 Although, as the Third Depart-

Indeed, the Court held, “there is nothing in the plain 
language of RCRA, the ECL or DEC’s enabling regula-
tions that imposes the fi nancial assurance requirement 
on subsequent owners of a former TSD facility that never 
had, or were required to have, a TSD permit or were 
parties to a corrective action order on the property in 
question.”42 Instead, under New York law, the regulatory 
requirements to perform corrective action at a former TSD 
facility following its closure and provide fi nancial assur-
ance to guarantee that work are “imposed as a condition 
of obtaining a permit to operate a TSD facility.”43 Because 
there was no dispute that neither Thompson Corners nor 
Metalico ever conducted TSD activities at the site or were 
required to obtain a Part 373 permit, the Third Depart-
ment concluded that no basis existed to extend the fi nan-
cial assurance requirements to all subsequent property 
owners, regardless of their fault.

Finally, the Third Department held that had the Legis-
lature intended to “impose strict liability to provide fi nan-
cial assurance, in perpetuity, on all subsequent owners of 
property on which a former TSD facility was operated,” 
it would have done so expressly, as it did under the New 
York Superfund law and in other New York statutes.44 In 
the absence of express language imposing strict liability 
on subsequent property owners under RCRA, the Court 
held there was “no legal basis for the Commissioner to 
create such a requirement,” even if it would have been 
consistent with “the laudatory environmental purposes of 
this regulatory scheme.”45

IV. The Implications of the Third Department’s
Decision

The Third Department’s clear statement that subse-
quent owners of a formerly permitted TSD facility need 
not fear strict liability for post-closure corrective action, 
including the requirement to provide fi nancial assurance 
to guarantee the cleanup, is a win for property owners, 
developers, and local municipalities throughout New 
York. If subsequent owners of former TSD facilities had 
been held strictly liable for fi nancial assurance (and/or 
performing corrective action) merely by virtue of their 
ownership, it would be tremendously diffi cult, if not 
impossible, for former TSD facilities to be sold. Prospec-
tive purchasers of these properties would be reluctant to 
acquire title to, or even enter a lease on, a property where 
they would become jointly and severally responsible for 
the signifi cant cost of providing fi nancial assurance. 

Moreover, many potential purchasers simply could 
not obtain the fi nancial assurance required under the DEC 
regulations due to cost considerations, further reducing 
the number of potential buyers available that could afford 
to buy one of these properties (even if they so desired).46 
For example, while ongoing monitoring and maintenance 
can cost between $10,000 and $15,000 on a yearly basis, 
the liability for fi nancial assurance that DEC sought to 
imply to Thompson Corners and Metalico would have 
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0911(1).
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1465, 1477 (E.D. Wis. 1994) (declining to impose RCRA liability
where there was “no evidence that Menard uses or ever used the 
site for disposal of hazardous waste.”).

36. See 42 U.S.C. § 9607(a); see also Commerce Holding Corp. v. Board 
of Assessors, 88 N.Y.2d 724, 729 n.3 (1996) (“CERCLA is a strict
liability statute that imposes liability on property owners such as 
Commerce without regard to fault.”).
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hazardous wastes at an inactive hazardous waste disposal site 
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ment held, that is not an option where the former TSD 
facility site has already been remediated,52 DEC certainly 
is not without a remedy to ensure that the environment is 
protected and the State does not have to foot the bill for 
the cleanup.

V. Conclusion
In sum, the Third Department’s decision in Thompson 

Corners, LLC is a landmark decision for property own-
ers, developers, and local municipalities alike. The mere 
purchase of a formerly permitted TSD facility will not 
automatically result in strict liability to fi nancially guar-
antee any cleanup that may still be ongoing. The Court’s 
opinion is a thoughtful analysis of a complex problem 
and, in the end, properly balances the State’s interest in 
protecting the environment, the Legislature’s intent to 
foster the redevelopment of abandoned former industrial 
sites that would otherwise sit idle as a potential threat to 
human health and the surrounding area, and subsequent 
owners’ desire to avoid strict liability for the failure of 
prior owners or operators for a formerly permitted TSD 
facility to fi nancially guarantee the cleanup necessitated 
as a result of their treatment, storage, or disposal of haz-
ardous wastes. 
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47. See ECL § 27-1403 (“The legislature hereby fi nds that there are 
thousands of abandoned and likely contaminated properties 
that threaten the health and vitality of the communities they 
burden, and that these sites, known as brownfi elds, are also 
contributing to sprawl development and loss of open space. It is 
therefore declared that, to advance the policy of the state of New 
York to conserve, improve, and protect its natural resources and 
environment and control water, land, and air pollution in order to 
enhance the health, safety, and welfare of the people of the state 
and their overall economic and social well being, it is appropriate 
to adopt this act to encourage persons to voluntarily remediate 
brownfi eld sites for reuse and redevelopment by establishing 
within the department a statutory program to encourage cleanup 
and redevelopment of brownfi eld sites.”).

48. See Lighthouse Pointe Prop. Assocs. v New York State Dep’t of Envtl. 
Conservation, 14 N.Y.3d 161, 164–65 (2010) (noting the Division 
of Budget’s concern that strict liability for all property owners, 
regardless of their fault, and the inability to obtain fi nancing
contributed to the reluctance of developers to purchase possibly 
contaminated sites).
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