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PRELIMINARY STATEMENT

Amici curiae Patrick M. Connors and Jay C. Carlisle II (the

"Amici") respectfully submit this brief in support of the above-

referenced motion for leave to appeal.

At issue here is when the statute of limitations for fraud begins to

run under CPLR 213(8)'s fraud discovery rule. The First Department

below held that where a plaintiff alleging fraud learns facts sufficient to

trigger a duty to inquire, the failure to undertake an investigation is

alone sufficient to start the statute of limitations at the point when the

duty to inquire arose, irrespective of whether reasonable investigation

would have uncovered the fraud. That Court held, for example:

by at least 2008, New York law imposed on plaintiffs a duty

to inquire, and plaintiffs' subsequent failure to pursue a

reasonable investigation triggered the running of the statute

of limitations at that time (see Koch v Christie's Intl. PLC,

699 F3d 141, 155 [2d Cir 2012] . . . )

(MBI Intl. Holdings Inc. v Barclays Bank PLC, 151 AD3d 108, 115 [1st

Dept 2017], Iv PU).

The First Department's rule disregards the plain language of

CPLR 213(8)'s fraud discovery rule—and this Court's precedent that it

codified—which provides that the statute of limitations does not begin



to run until a reasonably diligent investigation, whether or not it is

actually undertaken, "could . . . have discovered" the fraud (CPLR

213[8]). It is not the mere duty of inquiry that begins the two-year

limitations period, as the First Department held. It starts when a

reasonably diligent inquiry would have revealed the fraud.

The First Department's formulation eschews the New York rule

and, instead, adopts the Second Circuit Court of Appeals' rule for when

the statute of limitations runs in securities fraud and civil conspiracy

cases. The Second Circuit holds that mere suspicions of fraud giving

rise to a duty of inquiry are enough to start the clock if the plaintiff fails

to investigate (see Koch v Christie's Intern. PLC, 699 F3d 141, 155 [2d

Cir 2012] ["a plaintiff may be put on inquiry notice, which can trigger

the running of the statute of limitations if the plaintiff does not pursue

a reasonable investigation"]). This Court, however, has repeatedly

rejected that rule.

The First Department's formulation of the fraud discovery rule is

a fundamental misstatement of New York law that will create confusion

in the lower courts if it is not addressed by this Court. The First

Department's order leaves out a critical step in the fraud discovery rule
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analysis, which was first articulated in this Court's seminal decision in

Higgins v Crouse (147 NY 411 [1895]) and later codified in CPLR

213(8). The First Department failed to address whether a reasonably

diligent investigation would have revealed the fraud. If not, the statute

of limitations under CPLR 213(8) does not begin to run. The First

Department's holding to the contrary, thus, conflicts with this Court's

decisions that mere suspicions of fraud giving rise to a duty to inquire

further are not enough to begin the statute of limitations.

And a court may not dismiss a fraud action as a matter of law on a

CPLR 3211(a)(5) motion to dismiss absent evidence conclusively

establishing that the fraud claim was not timely commenced within two

years from the date that a reasonable investigation would have

discovered the fraud. For most cases, and this one, the questions of

what facts the plaintiffs knew or should have known, and when, raise

triable issues of fact not properly resolved by the court on a motion to

dismiss. This is the teaching of Higgins and its progeny.

The First Department's order, however, appears to have eschewed

this Court's interpretation of the fraud discovery rule in New York in

favor of the federal common law rule that penalizes plaintiffs for a lack
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of diligence in the face of mere suspicion of fraud. This Court should,

therefore, grant leave to appeal to correct the First Department's

misstatement of New York law, and to clarify the knowledge required to

trigger a duty to diligently inquire and discover alleged fraud. For it can

only be at the moment such knowledge is acquired (or would have been

acquired after a reasonably diligent inquiry) that CPLR 213(8)'s two-

year statute of limitations will begin to run.

STATEMENT OF INTEREST

The Amici are law professors across the State who teach, write,

and lecture about the CPLR, including the statute of limitations.

Patrick M. Connors is the Albert and Angela Farone Distinguished
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supplement, Professor Connors became the author for Siegel, New York

Practice (5th ed.). He is also the author of the New York Practice

column and the annual Court of Appeals Roundup on New York Civil

Practice, which are published in the New York Law Journal.

Professor Connors is a member of the Office of Court

Administration's Advisory Committee on Civil Practice and is a
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frequent lecturer at continuing legal education seminars on recent

developments in New York Practice. Although Professor Connors is

being compensated by Plaintiffs for the time spent preparing this

amicus curiae brief, the opinions and conclusions expressed in the brief

represent his own independent views. They do not necessarily represent

the views of Albany Law School or any other institutions noted.

Jay C. Carlisle II is an Emeritus Professor at Pace Law School,

where he teaches New York Practice, Professional Responsibility,

Federal Civil Procedure, and Dispute Resolution. He is an editor of

Civil Pretrial Proceedings in New York, a past member of the board of

editors for New York Civil Practice, and an eight-year author of the

Syracuse Law Review Annual Survey on New York Law. He has written

numerous articles about New York Practice and the CPLR, including on

the topic of statute of limitations, and has lectured on those same topics

to numerous organizations. Professor Carlisle is also a Commissioner

for the New York State Law Revision Commission and a Referee for the

New York State Commission on Judicial Conduct. He also served as a

member of the New York State Bar Association's CPLR Committee from

1985 to 1990.
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ARGUMENT

POINT I

THE DEVELOPMENT OF NEW YORK LAW ON THE

STATUTE OF LIMITATIONS FOR FRAUD CLAIMS

"Statutes of Limitation are essentially arbitrary time limitations

barring the commencement of an action, and they reflect the legislative

judgment that individuals should be protected from stale claims. As

time passes, the defense of an action may become more difficult.

Statutes of Limitation therefore have aptly been described as statutes

of repose" (.McCarthy v Volkswagen of Am., Inc., 55 NY2d 543, 548

[1982]). Determining, then, when a cause of action accrues and when

the limitations period begins to run requires a balancing of policy

considerations usually performed by the Legislature. As this Court has

explained,

On one side of the scale are the interests of injured parties.

Unquestionably, a Statute of Limitations can have a severe

impact on their rights when, for instance, an injury is not

discovered until years later . . . Conversely, defendants are

entitled to a fair opportunity to defend claims against them

before their ability to do so has deteriorated

{Snyder v Town Insulation, Inc., 81 NY2d 429, 435 [1993] [citations

omitted]).
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As this Court has recently recognized, "[o]ur statutes of limitation

serve the same objectives of finality, certainty and predictability that

New York's contract law endorses" (ACE Sec. Corp., Home Equity Loan

Trust, Series 2006-SL2 v DB Structured Prods., Inc., 25 NY3d 581, 593

[2015]). To achieve this goal, the Court has "repeatedly rejected accrual

dates which cannot be ascertained with any degree of certainty, in favor

of a bright line approach" (id. at 593-594 [quotation marks omitted]; see

also Ackerman v Price Waterhouse, 84 NY2d 535, 543 [1994] [noting

importance of "certainty and predictability" in determining when a

statute of limitations accrues]).

For actions alleging fraud, the Legislature weighed the above

policy considerations and adopted this Court's balanced approach first

articulated in Higgins v Crouse, and now found in CPLR 213(8)'s fraud

discovery rule.

A. The Statute of Limitations for Fraud

An action based upon fraud must be commenced within "six years

from the date the cause of action accrued or two years from the time the

plaintiff or the person under whom the plaintiff claims discovered the

fraud, or could with reasonable diligence have discovered if (CPLR
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213[8] [emphasis added]). Thus, CPLR 213(8) offers three possible

limitations periods: (1) six years from when the fraud occurred, (2) two

years from discovery of the fraud, and (3) two years from when the

fraud could have been discovered with reasonable diligence.1 At issue

here is application of the third period.2

The plain language of CPLR 213(8) allowing commencement of an

action within two years after discovery of the fraud requires either

actual discovery of the fraud (CPLR 21 3 [8] ["two years from the time

the plaintiff . . . discovered the fraud") or discovery of facts sufficient for

the plaintiff to have discovered the fraud {id. ["two years from the time

the plaintiff . . . could with reasonable diligence have discovered [the

fraud]"]; see also Siegel, NY Prac § 43 [5th ed]). Under either

computation, CPLR 213(8) requires establishment that the plaintiff

have been able to discover the fraud before the limitations period begins

to run {see Sargiss v Magarelli, 12 NY3d 527, 532 [2009] ["there is no

dispute that plaintiff commenced this action within two years of this

discovery. Moreover, on the record before us, it is unclear how plaintiff

1 The first period within which to sue, i.e., six years from the occurrence, is

always available. If the first period has expired, the plaintiff may have an
additional two years from discovery to bring suit under the second or third period.

2 As set forth in Point 1(B), infra, the third period in CPLR 213(8), at issue here,
is derived directly from this Court's decision in Higgins.
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could have discovered the alleged fraud earlier than she did"]; Trepuk v

Frank, 44 NY2d 723, 724 [1978]; Erbe v Lincoln Rochester Trust Co., 3

NY2d 321, 326 [1957]).

B. The Fraud Discovery Toll

New York generally does not apply a "discovery" rule in

determining when a claim accrues for statute of limitations purposes

(see ACE Sec. Corp., 25 NY3d at 593; Vincent C. Alexander, Practice

Commentaries, McKinney's Cons Laws of NY, Book 7B, CPLR C203:l

[2008 ed] ["The well-settled New York rule is that a cause of action

accrues, and the statute of limitations begins to run upon the

happening of the wrong, not the plaintiffs discovery of the injury."]).

This Court has played a significant role in developing an exception to

this general rule and in creating a discovery rule for fraud actions

stemming as far back as the seminal decision in Higgins v Grouse.

In Higgins, this Court held, for the first time, that the statute of

limitations for an action based in fraud begins to run not only when

fraud has actually been discovered, but also when a reasonable

investigation, if conducted, would have revealed the fraud (see 147 NY !

at 416). That is, this Court explained, where the facts that the party

9



knows "are such as to suggest to a person of ordinary intelligence the

probability that he has been defrauded, a duty of inquiry arises" (id.

[emphasis added]).

The duty of inquiry is not, of itself, sufficient to begin the

limitations period. Instead, this Court held, the statute of limitations

will only begin to run "if he omits that inquiry when it would have

developed the truth" (id. [emphasis added]). A party may not simply

"shut[] his eyes to the facts which call for investigation," and avoid the

running of the statute of limitations if that investigation would have

uncovered the fraud (id.; see also CSAM Capital, Inc. v Lauder, 67 AD3d

149, 156 [1st Dept 2009] ["if a party omits an inquiry when it would

have developed the truth, and shuts his eyes to the facts which call for

investigation, knowledge of the fraud will be imputed to him" (cleaned

up3; emphasis in original)]).

Higgins did not impose upon a fraud victim an initial duty to

investigate under its fraud discovery rule. This Court explained, "where

no circumstance has occurred calculated to arouse his suspicion or

disturb his confidence or suggest the need of inquiry[,] ... he owes no

3 See Jack Metzler, Cleaning Up Quotations (March 17, 2017), available at

https ://ssrn . com/abstract=2935374.
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duty of diligence to discover a fraud which he has no reason to suspect,

and is not negligent for failing to enter upon an investigation which no

fact within his knowledge indicates to be necessary or prudent"

(.Higgins, 147 NY at 415).

Similarly, "mere suspicion will not constitute a sufficient

substitute" for knowledge of the fraud (Erbe, 3 NY2d at 326; see also

Baker v Lever, 67 NY 304, 309 [1876] ["Knowledge of the fraudulent act

is generally required, and bare suspicion is not enough."]). Even if the

facts give rise to a suspicion of fraud, that suspicion triggers only a duty

to inquire further; it does not start the statute of limitations {see

Higgins, 147 NY at 416).

The Higgins Court also foresaw another permutation inherent in

the third time period of CPLR 213(8): where the party knows some facts

from which a fraud may be inferred, but not yet enough of them to

charge it with knowledge of the fraud sufficient to start the limitations

period under the second time period in CPLR 213(8) (see Higgins, 147

NY at 415). In that case, this Court's directive is clear: the party must

investigate the facts it does know, and then the statute of limitations

will begin to run when "the party should be charged with a knowledge

11



of the rest when he might and should have known them" {id. at 415-

416). Again, in this scenario, this Court explained that the duty to

inquire does not begin the running of the statute of limitations; it is the

moment when the party's inquiry would have revealed the fraud that

starts the clock (see id.).

This Court's precedent on when the statute of limitations for fraud

based upon discovery begins, then, can be broken down to a continuum:

Quantum of facts

Actual discovery of

fraud, statute of

limitations runs

Knowledge of some facts

suggesting to a person of

ordinary intelligence the

possibility that he has

been defrauded, duty to

inquire arises. Would

reasonable inquiry have

revealed the fraud?

No circumstances

suggesting to a person

of ordinary intelligence

that he has been

defrauded, no duty to

inquire, statute of

limitations tolled

No, statute of

limitations tolled

Yes, statute of

limitations runs

from the date the

inquiry should have

uncovered the fraud
!
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As this Court said with respect to the discovery rule in the

analogous toxic tort context:

The discovery rule, thus, provides enhanced protections for

plaintiffs by allowing them--if they act timely--to recover for

all injuries regardless of the lapse of time between the

[wrong] and the discovery. Defendants' and societal interests

are also protected, since defendants are not left potentially

liable in perpetuity. The statute thus serves a substantial

public policy that traditionally benefits all society by

creating some measure of repose (see generally, e.g., CPLR

211, 212, 213, 213-a, 214, 214-a, 214-b, 214-c, 215). This

approach is neither harsh nor unfair. It is well balanced

(<Jensen v General Elec. Co., 82 NY2d 77, 87 [1993]).

C. This Court has Repeatedly Reaffirmed Higgins

This Court has repeatedly reaffirmed the Higgins continuum. For

example, in Erbe, this Court applied the second step of the Higgins

analysis, asking whether the facts known to the plaintiffs were

sufficient to impute knowledge of the fraud (see Erbe, 3 NY2d at 326

["plaintiffs will be held to have discovered the fraud when it is

established that they were possessed of knowledge of facts from which it

could be reasonably inferred, that is, inferred from facts which indicate

the alleged fraud. Ordinarily such an inquiry presents a mixed question

of law and fact and, where it does not conclusively appear that the

plaintiffs had knowledge of facts of that nature, a complaint should not

13



be dismissed on motion. Generally, knowledge of the fraudulent act is

required and mere suspicion will not constitute a sufficient substitute"

(citations omitted)]). The Erbe Court reversed the dismissal of a fraud

complaint on statute of limitations grounds because "[k]nowledge of the

facts which aroused plaintiffs' suspicions as to the defendant bank's

good faith in the prior Surrogate's proceedings was not necessarily

knowledge of facts from which the alleged fraudulent conspiracy might

be reasonably inferred" (id.). Therefore, because the plaintiffs only

reached the second step of the continuum, but the facts known to the

plaintiff were insufficient to impute knowledge of the fraud, this Court

held that their complaint should not have been dismissed.4

Similarly, in Trepuk, this Court, applying the same standard from

Higgins and Erbe, declined to dismiss a fraud claim that was

commenced 47 years after the "defendant had misrepresented the

financial condition of the estate and that her mother also had told her

that the estate was insolvent" because it was understandable that the

plaintiff would have relied upon the representations of her "mother and

fiduciary brother" (44 NY2d at 724). Thus, this Court held, "[t]he facts

4 As discussed in Point 11(C), infra, unlike in Erbe, it is questionable whether the

facts known to Plaintiffs here were sufficient even to reach the second step of the

Higgins analysis, where a duty of inquiry would be triggered.
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and circumstances to be considered here do not justify a holding as a

matter of law that plaintiffs . . . could have discovered the fraud alleged

in the exercise of reasonable diligence" {id. [emphasis added]).

Most recently, in Sargiss, this Court once again applied the

Higgins continuum, citing Erbe, to hold that a fraud action was timely

commenced where "it is unclear how plaintiff could have discovered the

alleged fraud earlier than she did" (Sargiss, 12 NY3d at 532). This

Court found no facts that would have triggered a duty of inquiry earlier

than when the plaintiff ultimately discovered financial documents that

revealed the fraudulent conduct (see id.). Because no dispute existed

that the plaintiff brought the fraud claims within two years of her

actual discovery, this Court declined to dismiss the case (see id.).

This Court's precedent suggests two things: (1) a duty to

investigate fraud is only triggered upon knowledge of some facts

suggesting to a person of ordinary intelligence the possibility that he

has been defrauded, and (2) if a reasonable investigation into the

circumstances underlying a transaction would not have revealed the

fraud to a person of ordinary intelligence, then it matters not whether

the plaintiff actually undertook that investigation. To put it plainly, if

15



the defendant does a thorough job concealing the fraud from the

plaintiff for a long period of time, it cannot complain when a court

declines to dismiss the plaintiffs fraud claim because a reasonably

diligent investigation would not have uncovered the fraud anyway.

The Fraud Discovery Rule is a Necessary Corollary of

CPLR 3016(b)'s Pleading Specificity Requirements

D.

This Court's precedent also establishes that "a cause of action to

recover damages for fraud cannot accrue until every element of the

claim, including injury, can truthfully be alleged" (Carbon Capital Mgt,

LLC v American Express Co., 88 AD3d 933, 939 [2d Dept 2011] [cleaned

up]; see also IDT Corp. v Morgan Stanley Dean Witter & Co., 12 NY3d

140 [2009]; Kronos, Inc. v AVX Corp., 81 NY2d 90, 94 [1993]132

["accrual occurs when the claim becomes enforceable, i.e., when all

elements of the tort can be truthfully alleged in a complaint"]). Thus, for

purposes of the discovery rule, the statute of limitations should not

begin to run until the plaintiff either has discovered, or should have

discovered with reasonable diligence, facts sufficient to establish each

element of a fraud cause of action {see Connaughton v Chipotle Mexican

Grill, Inc., 29 NY3d 137, 142 [2017] ["To allege a cause of action based

on fraud, plaintiff must assert a misrepresentation or a material

16



omission of fact which was false and known to be false by defendant,

made for the purpose of inducing the other party to rely upon it,

justifiable reliance of the other party on the misrepresentation or

material omission, and injury" (quotation marks omitted)]).

This sequence makes sense as a policy matter because it is not

until the plaintiff discovered, or should have discovered with reasonable

diligence, the facts establishing all elements of the fraud that it can

satisfy the pleading specificity requirements in CPLR 3016(b) (see

Sargiss, 12 NY3d at 530-531, quoting Pludeman v Northern Leasing

Sys., Inc., 10 NY3d 486, 491-492 [2008]). Indeed, the fraud discovery

rule lines up harmoniously with the fraud pleading requirement. As

this Court has explained, the fraud discovery rule runs the statute of

limitations from the date that the "plaintiff was 'possessed of knowledge

of facts from which [the fraud] could be reasonably inferred'" (id. at 532,

quoting Erbe, 3 NY2d at 326).

To so find the court must first determine if the facts that the

plaintiff knew constituted a sufficient basis for imputing knowledge of

the fraud. If not, the court must ascertain if the facts known to plaintiff

were sufficient to raise a suspicion of fraud triggering the duty of

17



inquiry, and then that a reasonably diligent investigation would have

discovered facts from which the fraud would be inferred. CPLR 213(8),

then, gives the plaintiff two years from that date to satisfy the CPLR

3016(b) pleading requirements by pleading the same facts that led to

that inference of fraud (see Pludeman, 10 NY3d at 492 ["Necessarily,

then, section 3016(b) may be met when the facts are sufficient to permit

a reasonable inference of the alleged [fraudulent] conduct."]).

The statute of limitations should not be deemed to run from the

date that a plaintiff exercising reasonable diligence should have

commenced an inquiry, before the plaintiff discovered facts sufficient to

infer that a fraud had occurred. At that moment the plaintiff

necessarily would be unable to satisfy CPLR 3016(b)'s strict pleading

demands. The premature accrual date would then lead to fraud

complaints that are heavy on speculation and light on facts, because

plaintiffs would be forced to bring cases before their investigations had

actually revealed the necessary elements of fraud to avoid dismissal on

limitations grounds (see 22 NYCRR § 130-1.1 [party risks sanctions for

bringing action upon materially false factual statements]; id. § 130-

l.la[b] ["Certification . By signing a paper, an attorney or party certifies

18



that, to the best of that person's knowledge, information and belief,

formed after an inquiry reasonable under the circumstances: (1) the

presentation of the paper or the contentions therein are not frivolous as

defined in section 130-1. 1(c) of this Subpart"]; Siegel, NY Prac § 414A).

That is not how New York law developed after Higgins.

POINT II

THIS COURT SHOULD GRANT LEAVE TO APPEAL

This Court is the final arbiter of New York law. Here, however,

the First Department order eschews this Court's interpretation of the

New York fraud discovery rule in Higgins in favor of the federal rule

from securities fraud and civil conspiracy cases that imputes knowledge

of the fraud, and therefore starts the statute of limitations, merely if the

plaintiff fails to reasonably investigate. This Court should not permit

the First Department's inaccurate articulation of New York law to

stand.

Granting leave to appeal is therefore warranted to clarify the

proper application of the CPLR 213(8) fraud discovery rule so that it

may be uniformly applied by the lower courts, and to resolve the conflict

that the First Department order has created with Higgins and its
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progeny (see 22 NYCRR § 500.22[b][4]).

A. The First Department Order Conflicts with Higgins

The First Department's ruling conflicts with developed New York

law that the statute of limitations for fraud begins to run from the date

that a party actually discovered or, with reasonable diligence, should

have discovered the fraud. The First Department, instead, ran the

statute of limitations from the date it held Plaintiffs had a duty to

inquire of the circumstances underlying the 2006 settlement between

Defendant and the Saudi government, without regard to whether the

fraud would have been discovered through a reasonable investigation

(see MBI Intl. Holdings Inc., 151 AD3d at 115).

Particularly, the following statements from the First

Department's opinion misconstrue and misapply this Court's holding in

Higgins and present a significant risk of further muddling the fraud

discovery rule in the lower courts:

"Ultimately, the result we reach today embraces the well-

settled rule established in New York long ago: '[W]here the

circumstances are such as to suggest to a person of ordinary

intelligence the probability that he [or she] has been

defrauded, a duty of inquiry arises, and if he [or she] . . .

shuts his [or her] eyes to the facts which call for

investigation, knowledge of the fraud will be imputed to him

[or her]' (.Higgins v Crouse, 147 NY 411, 416 [1895, Finch,

20



J.])" (MBIIntl. Holdings Inc., 151 AD3d at 110).

• "Accordingly, by at least 2008, New York law imposed on

plaintiffs a duty to inquire, and plaintiffs' subsequent failure

to pursue a reasonable investigation triggered the running of

the statute of limitations at that time (see Koch v Christie's

Intl. PLC, 699 F3d 141, 155 [2d Cir 2012] ["New York law

recognizes . . . that a plaintiff may be put on inquiry notice,

which can trigger the running of the statute of limitations if

the plaintiff does not pursue a reasonable investigation"]

. . . )" {MBIIntl. Holdings Inc., 151 AD3d at 115).

The First Department based its holding on the Second Circuit

Court of Appeals' statement, in Koch, likening New York law on the

statute of limitations for fraud actions to the Racketeer Influenced and

Corrupt Organizations Act ("RICO") rule that "a plaintiff may be put on

inquiry notice, which can trigger the running of the statute of

limitations if the plaintiff does not pursue a reasonable investigation"

{Koch, 699 F3d at 155). That, however, is not an accurate statement of

New York law, as established by this Court. Knowing sufficient facts to

trigger the duty of inquiry is insufficient to start the fraud statute of

limitations in New York, even if the plaintiff fails to investigate, where

an investigation would not have uncovered the fraud {see Higgins, 147

NY at 415-416).

The Second Circuit's interpretation of New York law, on which the
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First Department selectively relied, thus incorrectly equates federal

RICO and securities fraud law with New York law: "Koch presents no

argument why the rule under New York law is different from the RICO

rule: where the facts would suggest the probability of fraud to a

reasonably intelligent person, failure to investigate will prove fatal to

the plaintiffs claim if such a claim is not brought within the statutory

limitations period beginning from the time of such inquiry notice"

{Koch, 699 F3d at 156). But New York law is different.

New York law does not hold that knowledge of fishy circumstances

is enough to begin the fraud limitations period. To the contrary, this

Court has repeatedly held that "mere suspicions" are not enough to

impute knowledge of the fraud and thus start the clock. A suspicion of

fraud only triggers the duty to inquire, and it is only when the plaintiff

fails to undertake an investigation and that investigation would have

revealed the fraud that the statute of limitations begins to run from the

date that the fraud would have been discovered.

The First Department, therefore, misstated New York law in

dismissing Plaintiffs' fraud claims as time-barred merely because they

failed to pursue an investigation upon learning what the First
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Department believed were sufficient facts in 2008 to trigger the duty of

inquiry. In fact, the First Department in the first paragraph of its

opinion omitted the operative part of the "well-settled rule" from

Higgins, that a fraud claim may only be time-barred if the plaintiff

"omits that inquiry when it would have developed the truth" {compare

Higgins, 147 NY at 416 ["where the circumstances are such as to

suggest to a person of ordinary intelligence the probability that he has

been defrauded, a duty of inquiry arises, and if he omits that inquiry

when it would have developed the truth, and shuts his eyes to the facts

which call for investigation, knowledge of the fraud will be imputed to

him" (emphasis added)] with MBI Intl. Holdings Inc., 151 AD3d at 115

[when a duty to inquire arises, "plaintiffs' subsequent failure to pursue

a reasonable investigation triggered the running of the statute of

limitations at that time" (emphasis added)]).

The First Department Order Conflicts with the Plain

Language of CPLR 213(8) and the "Mere Suspicion"

Rulings of This Court

B.

The First Department's formulation of the fraud discovery rule,

running the statute of limitations from the time the plaintiff learns

sufficient facts to trigger a duty to inquire, conflicts with the plain
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terms of CPLR 213(8). Under section 213(8), the fraud statute of

limitations does not begin to run until the plaintiff "could with

reasonable diligence have discovered [the fraud]." The statute is

unambiguous (see Matter ofAvella v City of New York, — NY3d —, 2017

NY Slip Op 04383 [2017] ["The text of a statute is the clearest indicator

of such legislative intent and courts should construe unambiguous

language to give effect to its plain meaning" (internal quotation marks

omitted)]). When the plaintiff becomes suspicious that it is being

defrauded, it must exercise "reasonable diligence" to try to discover the

fraud (CPLR 213[8]). Contrary to the First Department's holding,

however, the duty to inquire is not, of itself, sufficient to begin the two-

year limitations period under the clear terms of CPLR 213(8), even if

the plaintiff fails to undertake the required inquiry. It is only when a

reasonable inquiry would have revealed the fraud that the statute

starts the clock.

The First Department's holding also conflicts with this Court's

settled precedent that mere suspicions are not enough to impute

knowledge of the fraud and start the statute of limitations (see Sargiss,

12 NY3d at 532; Erbe, 3 NY2d at 326; Baker, 67 NY at 309; see also
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Girozentrale v Tilton, 149 AD3d 152, 166 [1st Dept 2017]; CSAM

Capital, Inc., 67 AD3d at 156 ["Mere suspicion will not suffice as a

ground for imputing knowledge of the fraud." (cleaned up)]). Under the

First Department's formulation of the fraud discovery rule, mere

suspicions of fraud that trigger the duty of inquiry would be enough to

start the clock on Plaintiffs' fraud claims. This Court's precedent,

however, rejects that proposition.

Indeed, the conflict between the First Department's formulation of

the fraud discovery rule and this Court's precedent is apparent in the

Pattern Jury Instructions' discussion of the rule:

The issue of when a plaintiff could, with reasonable

diligence, have discovered the fraud is a mixed question of

law and fact, House of Spices (India), Inc. v SMJ Services,

Inc., 103 AD3d 848 . . . (2d Dept 2013); see Cannariato v

Cannariato, 136 AD3d 627 . . . (2d Dept 2016), and turns

upon whether a person of ordinary intelligence possessed

knowledge of facts from which the fraud could reasonably be

inferred, Trepuk v Frank, 44 NY2d 723 . . . (1978) . . . Where

it does not conclusively appear that plaintiff had knowledge

of the facts from which the alleged fraud might reasonably

be inferred, the cause of action should not be dismissed on

motion, but should be submitted to the fact finder, Sargiss v

Magarelli, 12 NY3d 527 . . . (2009); Erbe v Lincoln Rochester

Trust Co., 3 NY2d 321 .. . (1957) . . .

An objective test is applied to determine when fraud, with

reasonable diligence, should have been discovered, Mitschele

v Schultz, 36 AD3d 249 . . . (1st Dept 2006); Kaufman v
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Cohen, 307 AD2d 113 ... (1st Dept 2003); Stride Rite

Children's Group, Inc. v Siegel, 269 AD2d 875 .. . (4th Dept

2000); Prestandrea v Stein, 262 AD2d 621 ... (2d Dept

1999); K & E Trading & Shipping, Inc. v Radmar Trading

Corp., 174 AD2d 346 . . . (1st Dept 1991); see Watts v Exxon

Corp., 188 AD2d 74 . . . (3d Dept 1993). The time a plaintiff

could with reasonable diligence have discovered the alleged

fraud is the time from which it conclusively appears that the

plaintiff has knowledge of facts that should have caused him

or her to inquire and discover the alleged fraud, Shannon v

Gordon, 249 AD2d 291 ... (2d Dept 1998); Baratta v ABF

Real Estate Co., Inc., 215 AD2d 518 . . . (2d Dept 1995). Mere

suspicion will not suffice as a ground for imputing

knowledge of the fraud, Cannariato v Cannariato, 136 AD3d

627 . . . (2d Dept 2016); CSAM Capital, Inc. v Lauder, 67

AD3d 149 . . . (1st Dept 2009); K & E Trading & Shipping,

Inc. v Radmar Trading Corp., supra. However, a plaintiff

may not shut his or her eyes to facts that call for

investigation, Cannariato v Cannariato, supra

(NYPJI 3:20, Comment, VIII [A]).

This discussion highlights the two-step inquiry called for by

Higgins and CPLR 213(8)'s third limitations period when the plaintiff

knows some facts that makes it suspicious that it has been defrauded,

but not yet enough to infer knowledge of the fraud. As this Court held in

Higgins, in that instance, the courts must ask first whether the facts

that made the plaintiff suspicious are sufficient to trigger the duty of

inquiry and, if so, whether a reasonably diligent inquiry would have

revealed the fraud {see 147 NY at 415-416).
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c. This Court Should Address the Scope of the Duty of

Inquiry

The First Department never addressed, much less answered, the

second issue required by CPLR 213(8) and this Court's precedent before

dismissing Plaintiffs' claims on motion—was there conclusive evidence

that a reasonable investigation in 2008 would have revealed the fraud?

The facts that the First Department relied upon in holding that a duty

of inquiry arose were the July 2006 confidential settlement between

Defendant and the Saudi government which yielded no payments to

Plaintiffs, the Saudi government's abandonment of the subsequent

lease years, the 2008 Saudi court's ruling that the 2006 settlement had

compromised Plaintiffs' right to payments from the Saudi government

under the leases, and the award of a Saudi banking license to

Defendant in 2009. 5 Even if these facts engendered a "mere suspicion,

5 It is questionable whether these facts should have been sufficient even to

trigger a duty of inquiry. The 2006 settlement that disposed of Plaintiffs' entire

interest in the Saudi leases, including the 2011 to 2017 payments that were not

part of the compromised claims against the Saudi government, would represent the

clearest matter of concern. But, because Defendant appears to have had the

exclusive right to foreclose on the secured lending collateral—Plaintiffs' claims—

and then to compromise those claims to ensure repayment of its loan, that the

settlement did not result in any surplus to Plaintiffs does not appear to raise any

suspicion that the settlement was a fraudulent quid pro quo (see e.g. Newton v

Stanley, 28 NY 61, 64 [1863] ["the legatees were not questioning the right of the

executor to foreclose the mortgage. The defendant could raise no question, except,

perhaps, in relation to that part of the mortgage debt which was given to him; and
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and thus triggered the duty of inquiry, however, the First Department

never completed the discovery rule analysis required by CPLR 213(8)

and Higgins to determine whether a reasonably diligent inquiry would

have discovered the alleged fraud.

As the First Department found, the complaint alleges that

Plaintiffs did inquire of Defendant concerning the 2006 confidential

settlement, but Defendant '"actively concealed' the settlement, and

'rebuff[ed] all inquiries for further information' between 2006 and 2008"

(MBI Intern. Holdings Inc., 151 AD3d at 114-115). Where a plaintiff

makes attempts to inquire, but is stonewalled in its attempts to obtain

more information, the courts generally find at least a triable issue of

fact concerning when the alleged fraud would have been discovered (see

e.g. M & A Oasis v MTM Assoc., 307 AD2d 872, 873 [1st Dept 2003]

["Since plaintiff could not have discovered this fact earlier (plaintiff had

demanded information about the mortgage after becoming aware of its

not even that, if there was a want of assets to pay the creditors of the testator"];

Bank of Tokyo Trust Co. v Urban Food Malls, 229 AD2d 14, 23 [1st Dept 1996]

["The pledgee may bring a foreclosure action and will be deemed a trustee of the

pledgor for any of the mortgage debt remaining after satisfying the pledgee's claim.

In cases where the mortgage has been pledged as collateral security for a debt

which is less than the amount of the mortgage, the pledgee has a defeasible title in

the property, which is extinguished upon payment of the debt." (cleaned up)]).

Without suspicion of any circumstances of fraud, this Court's precedent would not

have imposed upon Plaintiffs a duty to inquire (see Higgins, 147 NY at 415).
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existence in late 1998, but defendants refused to provide such

information until early 2000), the fraud claims are not time-barred."];

see also Slayback v Raymond, 93 App Div 326, 333 [1st Dept 1904]

["plaintiff had the right to rely upon the representations and to rest in

confidence that Raymond would discharge the trust which he had

reposed in him, and . . . being without suspicion, he was not called upon

to investigate"]).

The First Department appears to have mistakenly done what the

General Term did in Higgins, which this Court later reversed.

Specifically, this Court held that a failed investment, in and of itself,

does not immediately give rise to a suspicion of fraud requiring inquiry

(see Higgins, 147 NY at 418-420). As this Court explained,

There was in that no hint or suggestion of the fraud

previously perpetrated. The facts were entirely consistent

with perfect honesty in the sale of the stock by defendant,

and carried no suggestion and furnished no indication that a

falsehood had been uttered and an actual failure concealed

when the stock was sold. Why should the plaintiff have

suspected his friend of such a deception? ... A contrary

theory would commit us to the rash doctrine that every

investment which fails implies that it had already failed

when it was made, and the vendor knew it. No such

inference is natural, and no man should be expected or

required to draw it.

(id. at 418-419). This Court continued,
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There must be something else, and more, to raise the duty of

inquiry and justify a suspicion of fraud. There was nothing

more in this case. The facts known to the plaintiff were not

the facts which constituted the fraud, and suggested only

that he had bought a fair and hopeful chance of large profit;

that in the end the chance had failed; and that the

investment was lost. These facts gave no indication that he

had never owned a chance at all, but had been tricked into a

purchase when failure had come and was known to the

vendor. It does not alter the situation if plaintiff bore his loss

silently, and made no inquiry into details. There was no

motive for investigation, for there was no basis for

suspecting anything but honest misfortune ... I am unable

to see proof of any fact brought to the knowledge of the

plaintiff at all calculated to raise a suspicion of fraud in the

mind of a reasonable man, and so put him upon the need of

inquiry. Nothing had occurred to take the case out of the rule

which applies where there are no suspicious or significant

facts, that the party defrauded, owes no primary duty of

active vigilance to discover a merely possible fraud.

{id. at 419-420 [emphasis added]).

So too here. Plaintiffs learned in 2007 that their claims against

the Saudi government for the surplus under the leases had been

compromised in the 2006 confidential settlement. This was not out of

the ordinary because Plaintiffs had pledged their claims against the

Saudi government as collateral for a loan, and Defendant had

foreclosed, thus giving it the lawful right to settle the claims. Plaintiffs

nevertheless inquired of Defendant concerning whether any surplus

was available from the confidential settlement through 2008, but were
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met with further obfuscation and the refusal to release the terms.

Although it seems that any further investigation may have proved

fruitless, the First Department never addressed that operative question

here.

Nor does the First Department's holding indicate what kind of

investigation a plaintiff is required to undertake to ensure the statute of

limitations has not yet begun. Is a plaintiff on inquiry notice of some

circumstances that suggest fraud required to go to the extreme of

seeking pre-action discovery under CPLR 3102(c), as Plaintiffs did here

in 2013? Is it required to review only the documents and

communications it already has in its possession? Need it inquire of the

party allegedly perpetrating the fraud, hoping that the party will admit

wrongdoing? New York law would benefit from this Court's granting

leave to appeal to define the scope of a fraud plaintiffs duty to inquire,

and to clarify when the statute of limitations then begins to run after

that inquiry under the fraud discovery rule. In sum, the Court should

provide guidance on what constitutes a reasonably diligent

investigation under CPLR 213(8).
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CONCLUSION

For the foregoing reasons, the Amici respectfully request that this

Court grant Plaintiffs leave to appeal from the Appellate Division, First

Department order.
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