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Defendants' Notice of Qross-Motion fo Summary Judgment, dated Mar. 9, 2018

SUPREME, COURT OF THE STATE OF NEW YORK
COUNTY OF ALBANY

X
• JENNIFER WHITE', KATHERINE WEST, CHARLOTTE
WELLINS and ANNE REMINGTON, NOTICE OP

CROSS-MOTION
. Plaintiffs,

Index No. 5861-^GO-against-
V

•.
• '

HON. ANDREW CUOMO, as Governor of the State
of New York,' and the NEW YORK STATE GAMING
COMMISSION,

• \
v£> I

"X) *'•
t

r
CO
•* ADefendants. n

a\X V,v

PLEASE TAKE NOTICE that, based upon the accompanying

affirmation of Richard Lombardo, the accompanying affidavit of

Evan Stavisky, Exhibits "A" through "PP" submitted therewith,

the accompanying memorandum of law, and all prior proceedings

previously had herein, defendants, Hon. Andrew Cuomo, as

Governor of the State of New York, and the New York State Gaming

Commission, will make a cross-motion, before Hon. Gerald W.

Connolly, A.J.S.C., at the Courthouse located at 16 Eagle

Street * Albany, New York, on May 22, 2018 at 9:30 a.m or as• /

soon thereafter as counsel may be heard, for an order and

. judgment, pursuant to CPLR §3212, granting defendants summary. .

judgment, dismissing the complaint dated October 4, 2016, and
0

declaring that L. 2016 Ch, 237 does not violate Article I §9 of

• 1

t
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* .
.

the State Constitution, and for such further relief as the court

may deem just and proper.
:

Dated: Albany, New York
Marchi 9, 2018

t

Yours, etc• /
* \

I

ERIC T. SCHNEIDERMAN
Attorney General of the
. State of New York
Attorney for Defepdants

ii

i

i

!

By:l

i
» V

I
i

i
I

RICHARD LOMBARDO
Special Litigation.Counsel
The Capitol
Albany, New York 12224
(518) 776-2624

l

»

i

*

To: O'Connell and Aronowitz, P.C.
Attorneys for Plaintiffs
54 State jStreet
Albany, New York 12207

i

;

1

»

%

t

i
!

%

I
I

2 •

I

I
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Affirmation of Richard Lombardo, dated Mar. 9 2018

SUPREME COURT OF THE STATE OF NEW YORK
• COUNTY OF ALBANY

X
JENNIFER WHITE, KATHERINE WEST, CHARLOTTE
WELLINS and ANNE REMINGTON, AFFIRMATION OF

RICHARD'LOMBARDO
'Plaintiffs,

Index No. 586^.16: f-against- -*

\
VJD

HON. ANDREW CUOMO> as Governor of the State ..
of New York, and the NEW YORK STATE GAMING
COMMISSION,

i

r#
l

CO
••

.- A••03 0-KV.v*Defendants.
X

RICHARD LOMBARDO,- an attorney duly licensed to practice'

before the courts of the State of New York, affirms the

following under penalty of perjury:

I am Special Litigation Counsel in the office of ERIC1.

SCHNEIDERMAN, Attorney General of the State of New York andT.

attorney for defendants, Hon. Andrew Cuomo, as Governor of the

State of New York, and the New York State Gaming Commission.

I submit this 'affirmation in opposition to plaintiffs2 .

motion for summary judgment and in support of defendants’ cross-
motion for summary judgment.

The Pleadings in the Action

Submitted herewith as; Exhibit "A" is a copy of the .3.

summons and complaint, which was filed oh October 5, 2016.

Submitted herewith as Exhibit "B" is a copy of4.
f verified answer, which was filed on October 5, 2017.defendants

1

*
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•J

The People's Action against DraftKings and FanDuel

5. On November 17, 2015, the People of the State of New

York ("the People"), by the Attorney General, commenced’ actions
• *

against DraftKings,'Inc.’("DraftKings") and FanDuel, Inc.

("FanDuel") in Supreme Court, New Yofk County, alleging that

daily fantasy sports ("DFS") contests constituted gambling under
!

New York Law and seeking a judgment enjoining DraftKings and

FanDuel from violating the laws of the State of New York. The

lawsuits also 'alleged that DraftKings and FanDuel had engaged in
i

deceptive advertising and consumer fraud and sought restitution

Submitted herewithfor customers, .penalties, and other relief.

as Exhibit "C" is a copy of the People’s amended complaint

i
against DraftKings.

of the People's amended complaint against FanDuel.1

Submitted herewith as Exhibit "D" is -a copy

By orders dated December 11, 2015, Supreme Court

granted the People's motion for a preliminary injunction.

6.

Submitted herewith as Exhibit "E" is a copy of the preliminary

injunctions against DraftKings and .FanDuel.

By order dated January 11, 2016, the Appellate7.

Division, First Department stayed Supreme Court's preliminary
J

injunction pending DraftKings and FanDuel's appeals therefrom.

:The amended complaints’ were filed on December 31, 2015.
2

540



A copy of the Appellate Division’s' January 11, 2016 order is .

submitted herewith as Exhibit'"F".2

After the enactment of L. 2016 Ch. 237 ("Ch. 237”), on8 .
August 12, 2016, the People discontinued those portions of its

• actions against FanDuel and DraftKings that' had alleged, before

the enactment of Ch. -237, that DFS' contests constituted gambling

under New York law.. Submitted herewith as Exhibit:"G" is a Copy

of the stipulation and order partially discontinuing the

People's action against DraftKings. Submitted herewith as

Exhibit "H" is a copy of the stipulation and order partially

discontinuing the People's action against FanDuel.

After settling the People's remaining claims against9.

DraftKings and FanDuel,3 on October 25, 2016, the People .

discontinued the remaining portions of its' actions. Submitted

herewith as Exhibit "I” is a copy of the stipulation and order

discontinuing the People's remaining claims against DraftKings.

Submitted herewith as Exhibit "J" is a copy of the stipulation

and order discontinuing the People's remaining claims against

FanDuel.

20n March 23, 2016, DraftKings and FanDuel agreed to suspend
their DFS games in New York pending the resolution of the legal status
of interactive fantasy sports.

3The settlements required DraftKings and FanDuel to pay penalties
and costs and implement various reforms to their marketing practices.

3
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•J . *

L. 2016 Ch. 237

10. On August 3, 2016, while the People's actions against

. Draft-Kings and FanDuel were pending, Governor Cuomo signed into

law Ch. 237 (a copy of which is submitted herewith as Exhibit

"K").

Submitted herewith as Exhibit "L" is a copy of the11 .

transcript of the Assembly debate and vote on June 17, 2016.

12 . Submitted herewith as Exhibit "M" is a copy of the

transcript of - the Senate debate and vote on June 17, 2016.
13. Submitted herewith as Exhibit "N" is a copy of the

report of the history of the bill and the Vote tallies of both

houses.

14. Submitted herewith as Exhibit "O" is a copy of the

Assembly memorandum in support of the bill.

.15. Submitted herewith as Exhibit "P" is' a copy of the

Senate memorandum in support of the bill.

Submitted herewith as Exhibit "Q" is a copy of the16.

notice and transcript of the public hearing conducted on

December 8, 2015, by the Assembly Standing Committees on Racing

and Wagering and Consumer Affairs and Protection as well as the

Legislative Commission on Administrative Regulations Review, to

• 4

542



4

t'

C0. •> V

examine DFS games in New York State and their impact on New York
I

consumers and the State.
!
i rDated: Albany, New York

March 9, 2018 /7

RICHARD LOMfeARDOf

I
••

I

i

#

»
»

'i

:
t
I

;

i

i

;

»
:

5
«
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Affidavit of Evan Stavisky, dated March 6, 2018>

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF ALBANY

X
JENNIFER WHITE, KATHERINE WEST, CHARLOTTE
WELLINS and ANNE REMINGTON, AFFIDAVIT OF

EVAN STAVISKY
Plaintiffs,

Index No. 5861-16
-against-

HON. ANDREW CUOMO, as Governor of the State
of New York, and the NEW YORK STATE GAMING
COMMISSION,

ro
c=>

i

i

.

Defendants. . \

X *

STATE OF NEW YORK ) • co
*» 2

•CDCOUNTY OF ALBANY ) ct
V.

EVAN STAVISKY, being duly sworn, deposes and says: ;

I am a partner at The Parkside Group,. LLC, which has1.

offices at' 132 Nassau Street, 4th Floor, New York, New York

10038, where I lead the firm's government relations efforts in

both Albany and New York City.

I was retained as a political and legislative2 '.

strategist by the Fantasy Sports Trade Association ("FSTA") as

of September 1,' 2015, in connection with the legislation

currently codified as Chapter 237 of the New York Laws of 2016 1

DraftKings, Inc. ("DraftKings") and FanDuel,("Chapter 237").

("FanDuel") were third-party beneficiaries of thatInc.

agreement, and I was later retained directly by DraftKings and

This affidavit is based on personal knowledge, theFanDuel.
1

544



I
IV

«!
; *

source of which is' my work on behalf of DraftKings and' FanDuel.

I have reviewed the., exhibits submitted herewith, which were

provided to me by my clients 'and/or their representatives, and I
I
i
I

am familiar with their nature and content.

Documents Submitted to the Legislature and/or Governor in
Support of Chapter 237

To ithe best of. my knowledge, information, and belief,3.

Exhibits "R" through "II" submitted herewith are true and

correct copies of documents that were submitted to the

Legislature and/or Governor Cuomo in connection with

consideration5 and passage of Chapter 237.

Submitted herewith as Exhibit "R" is a true and4.
I

I

correct copy of written testimony offered before the Assembly

Standing Committees on Racing and Wagering and Consumer Affairs

and Protection (collectively "the Committees") on December 8,

2015, by Cory Fox, FanDuel7s Counsel for Policy and Government
1

Affairs.

Submitted herewith as Exhibit "S" is a' true and5.

correct copy ,of written testimony offered on behalf of \

. . DraftKings .be,fore the Committees and the Legislative Commission.
| . v

on Administrative Regulations Review (the "Commission") on
« i

December 8, 2015, by Jonathan D. Schiller of Boies, Schiller &

Flexner LLP and Randy M. Mastro, Gibson,.Dunn & Crutcher LLP.
4I

r

2:
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Submitted herewith as Exhibit "T" is a true and6.

correct copy of written testimony offered on behalf of

DraftKings, FariDuel, and the FSTA before the Committees and the

Commission on December 8, 2015, by Jeremy Kudon of Orrick,

Herrington & .Sutcliffe LLP.

Submitted herewith as Exhibit "U" is a true and7.

correct copy of written testimony offered before the Committees

on' December 8, 2015, by Peter Schoenke, Chairman of the FSTA.

Submitted herewith as Exhibit "V" is a true and8.

correct copy of written testimony offered before the Committees

on December 8, 2015, by the Brooklyn Nets.

9. Submitted herewith as Exhibit "W" is a true and

correct copy of a letter, dated June 7, 2016, to Senate Majority

Leader John Flanagan and Assembly Speaker Carl Heastie from

Nigel Eccles, Chief Executive Officer and co-founder of FanDuel.

10. Submitted herewith as Exhibit "X" is a true and

correct copy of a letter, dated August -2, 2016, to Governor

Cuomo from Neil Glat, President of the New York Jets.

11. Submitted herewith as Exhibit "Y" is a true and

correct copy of a letter, dated March 24, 2016, to Governor

Cuomo from Brett D. Yormark, Chief Executive Officer of the

Brooklyn Nets.

3
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Submitted herewith as Exhibit "Z" is a true- and12.

correct copy of a letter, dated July 28, 2016, to Governor Cuomo .

from Russell Brandon, Managing Partner and President of the

Buffalo Bills.

13. Submitted herewith as Exhibit "AA" is a true and

correct copy of a -memorandum, dated June 3, 2016, entitled

"Fantasy Sports Survey Findings", which I prepared on behalf of

The Parkside Group, LLC.

Submitted herewith as Exhibit "BB" is a true and• 14.

cprrect copy of editorials from Newsday and the New York Post,

dated May 24, 2016, May 17, 2016, and May 27,. 2016,

respectively.

Submitted herewith as Exhibit "CC" is a true and15.

correct copy of a memorandum providing legal analysis concerning

the impact, if any, of legislation expressly authorizing and

regulating fantasy sports contests on compacts between the State

of New York and the Seneca, Mohawk, and Oneida Nations', which

was prepared by Debevoise. & Plimpton LLP.

Submitted herewith as Exhibit "DD" is a true and16.

correct copy of a memorandum providing legal analysis entitled

"The Unconstitutionality of Tying Daily Fantasy Sports to Brick-
and-Mortar Casinos", which was prepared by Orric.k, Herrington &

Sutcliffe LLP.

4
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Submitted herewith as Exhibit "EE" is a true and17.

correct copy of a memorandum providing legal analysis• concerning

FanDuel, dated March 17, 2016, which was prepared by Debevoise &

Plimpton LLP.

Submitted herewith as Exhibit "FF" is a true and18.

correct copy of a memorandum providing legal analysis of Chapter .

237, dated July 29, 2016, which as prepared by Greenberg Traurig

LLP.

19. Submitted herewith as Exhibit "GG" is a true and

correct copy of a memorandum, dated July 6, 2016, which was

submitted to Governor Cuomo by Peter Schoenke, Chairman of the

FSTA.

20. Submitted herewith as Exhibit "HH" is a true and

correct copy of a circular entitled "Pretlow Bill Myths and

Realities", which was prepared byOrrick, Herrington 5 Sutcliffe
t

LLP.

•
• 21. Submitted herewith as Exhibit "II" is a true and

correct copy of a circular entitled "Bonacic Bill Myths' and

Realities", which was prepared by- Orrick, Herrington & Sutcliffe

LLP.

5
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•*

Additional Documentation which Corroborates the Legislature's
Finding that Interactive Fantasy Sports Contests

Are Games of Skill

22. Although the following documents and information were

not submitted to either the Legislature or Governor Cuomo in

connection with consideration and passage of Chapter 237, they

nonetheless support the Legislature's finding that - interactive
fantasy sports contests are games of skill.

Submitted herewith as Exhibit "JJ" is a true and23.

correct copy of a .circular entitled "Debunking the Myths About

Fantasy Sports", which was authorized by the Texas Fantasy

Sports Alliance and funded by Fantasy Sports for All.

24. Submitted herewith as Exhibit "KK" is a true and

correct copy of a circular entitled "Fantasy Sports: A Game of

Skill", which was authorized by the Texas Fantasy Sports

Alliance and funded .by Fantasy- Sports for All.

25. Submitted herewith as Exhibit "LL" is a true and

correct copy of a circular entitled "Fantasy Sports Contests are

Demonstrably Different from Gambling Games".

Submitted herewith as Exhibit "MM" is a true and26.

correct copy of a second circular entitled "Fantasy Sports

Contests are Demonstrably Different from Gambling Games".

27. Submitted herewith as Exhibit "NN" is a true and

correct copy of a letter dated April 15, 2015, to Tim Dent,

6
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Chief Financial Officer and Chief Operating Officer of

DraftKings, from Gaming Laboratories .International, LLC, which

attaches a report entitled "Skill Simulation Analysis of

DraftKings Daily Fantasy Baseball Contest".

28. Submitted herewith as Exhibit "00" is a true and

correct copy of an academic study entitled "Luck and the Law:

Quantifying Chance in Fantasy Sports and Other Contests", dated

September 25, 2016, which was performed by Daniel Getty, Hao Li,

Masayuki Yano, Charles Gao, and A.E'. Hosoi.

29. Submitted herewith as Exhibit "PP" is a true and

correct copy of a report entitled "Expert's Opinion Regarding

Fantasy Sports Contests Offered by DraftKings, Inc.", dated

April 27, 2015, which was prepared by Professor Emeritus Zvi

Gilula.

EVAN STAVISKY •

Sworn to before me this
<6 day o

N0TA(

DANIEL A.KATZ
MVY PUBLIC-STATE OF NEW VOW

No. 02KA6254497
O-irji.' sd in Albany Cotflltjf
Tv. fin - ision Expires l **/ 7 -2f'.Jo 1
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V/ ’.r . • .f .. : .\ /1* » * «».«.•

SUPREME -COURT OF THE STATE OF NEW YORK
COUNTY OF ALBANY i

X
JENNIFER WHITE, KATHERINE WEST, CHARLOTTE.
WELLINS an'd ANNE REMINGTON,

Plaintiffs,
Index No. 5861-16-against-

HON. ANDREW CUOMO, as Governor of the State
of New York, and the NEW YORK STATE GAMING
COMMISSION,

Defendants.
X

EXHIBITS "A" THROUGH "PP" TO THE^-AFFIRMATION OF RICHARD
LOMBARDO AND THE AFFIDAVIT OF EVAN STAVISKY IN OPPOSITION

TO PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT AND IN
SUPPORT OF DEFENDANTS' CROSS-MOTION FOR SUMMARY JUDGMENT

ERIC T. SCHNEIDERMAN
Attorney General of the
State of New York
Attorney for Defendants
The Capitol
Albany, New York 12224'

(518) 776-2624 ,

r

i

RICHARD LOMBARDO
Special Litigation Counsel
Of Counsel

551



Exhibit A:
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reproduced at page 36
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INDEX NO. 453054/2015

REL ED NYSCEF: 12/31/2015YSCEF DOC. NO. Ill

SUPREME COURT OF THE STATE OF NEW YORK
NEW YORK COUNTY

X
THE PEOPLE OF THE STATE OF NEW YORK,

. by ERIC T. SCHNEIDERMAN, Attorney General of the
State of New York;

FIRST AMENDED
COMPLAINT

Plaintiff, Index No. 453054/2015

- against - IAS Part 13
Justice Manuel J. Mendez

DraftKings, Inc.,

Defendant.
-X •

, The People of the State of New York, by their attorney, Eric T. Schneiderman, Attorney

General of the State of New York, allege, upon information and belief:

PRELIMINARY STATEMENT

1. . Fantasy sports is a game enjoyed and legally played by millions of people

nationwide, including in New York.
I

In fantasy sports, players draft “teams,” set imaginary “lineups,” and score

“points” based on the performance of professional and amateur athletes in real games.
DraftKings, Inc. (“DraftKings”) exploits the good will associated with this game.

Unlike the season-long competition played mostly for bragging rights or side wagers, DraftKings
• ,

runs a casino-style gambling operation—dubbed daily fantasy sports (“DFS”)—where bettors

can wager up to $10,000 per “line-up” and enter for a chance to win jackpots of more than

$1 million. In 2014, DFS players in New York State wagered over $25 million on DraftKings,

DraftKings uses advertisements to lure New York residents with promises of easy.
* , \ % *

riches for a lucky few sports fans. The company has spent $21 million dollars this year alone on

/

. 2.

3.

4.

1
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ads urging“It’s the simplest way of winning life-changing piles of cash."

Other commercials promise: “The giant check is no myth . . . BECOME A5.

MILLIONAIRE!”

1l4

£ « *

V

\
4

-n
flcdf People Real .Winnings. i

** \ i * DRAFTINGS CW, < PLAY FREE
** » « * ***• * *, •

6. But DraftKings only offers a way to bet on existing sporting events, nothing

more. And its approach is not new: Bookmaking operations in jurisdictions with legal gambling

like Nevada have long accepted sports proposition or “prop” bets (to bet on game statistics and

milestones) and parlay bets (to simultaneously bet on several, independent variables in a single

wager).

As one DFS CEO colorfully described it, DFS is like a “sports betting parlay on7.

steroids.” DraftKings specifically encourages DFS players to consult the Vegas betting odds for

athlete “prop” bets.
The speed of DraftKings’ games, the size of their jackpots, and the degree to8.

which the games are sold as winnable have ensnared compulsive gamblers and threaten to trap

populations at greater risk for gambling addiction, particularly male college students.This has

2
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prompted gambling addiction experts and advocates to sound the alarm.

Until a major spike in ad spending this fall and a public scandal over the fairness

of its games, DraftKings managed to avoid serious scrutiny as a gambling business. As an

9.

increasing number of states examine the company’s business model, they are reaching the same

realization; in Nevada, Georgia, Illinois, and Michigan, gaming officials have each declared DFS

to be gambling or have otherwise raised serious doubt about its legality.
DraftKings does not offer games in Washington State (which has the same

definition of “gambling” as New York) and in four other states (Arizona, Iowa, Louisiana, and

10.

Montana). When the Nevada Gaming Control Board recently determined that DFS qualified as

gambling under state law, the company suspended Nevada operations the same day.
11. On November 10, 2015, the Office of the New York Attorney General (“NYAG”)

sent a cease and desist letter to DraftKings, advising that DraftKings that its business violated the

law in New York State—which accounts for approximately 7% of DraftKings active users—and

must stop accepting wagers from New York State. The letter also served as formal pre-litigation

notice, indicating that NYAG would commence an enforcement action if DraftKings failed to

abide by the law. It refused, choosing to file an improper lawsuit during the notice period.

12. DraftKings continues to accept wagers from a gambling business in flagrant

disregard of New York’s state constitution, penal laws and other statutes.

13. The State therefore brings this action to enjoin DraftKings from continuing to

operate an unlawful gambling business in New York.
JURISDICTION AND PARTIES

14. Plaintiff People of the State of New York, by Attorney General Eric T.
Schneiderman, brings this action pursuant to Executive Law § 63(12), Business Corporation Law

3
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(“BCL”) § 1303, and General Business Law (“GBL”) §§ 349 and 350.
15. Defendant DraftKings is a Delaware corporation, with its principal place of

business at 225 Franklin Street, 26th Floor, Boston, Massachusetts 02110.

This Court has jurisdiction pursuant to: (i) Executive Law § 63(12), under which

the Attorney General is empowered to seek injunctive relief, restitution, disgorgement and

damages when a person or business entity engages in repeated fraudulent or illegal acts or

16.

persistent fraud or illegality in the carrying on, conducting, or transacting of business; (ii) BCL §

1303, which authorizes the Attorney General to bring an action to restrain a foreign corporation

from doing in this state without authority any business for the doing of which it is required to be

authorized in this state; and (iii) General Business Law § 349(b), which authorizes the Attorney

General to seek injunctive relief, restitution, disgorgement and civil penalties when a person or

business engages in deceptive business acts and practices.

FACTS

Traditional Fantasy Sports Gained Fans as a Friendly, Season-Long CompetitionI.

Fantasy sports emerged in its modern form no later than the 1980s, starting17.

initially with baseball and football and later expanding to other sports.
In traditional fantasy sports, participants create imaginary or fantasy “teams”18.

composed of real amateur and professional athletes. During the course of the regular season,

participants may adjust those fantasy teams and then “score” points depending on the real-world

performance of the athletes appearing on their fantasy teams.
19. At the end of the season, all points are tallied and the team with the most points

wins.

With the advent of the internet; traditional fantasy sports has exploded in20.
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popularity.
21. Websites run by ESPN, CBS Sports, and others made, and continue to make it

easy to run a fantasy “league” and compete against friends or colleagues. These websites host the

leagues, maintain records, tabulate points, and create a forum for interacting with other league

• participants.
Each traditional fantasy league typically designates a “commissioner,” i.e. one of22.

the participants who handles administrative issues, including registering with an internet host

site.

While the precise format and rules vary from game to game, traditional fantasy23.

sports competitions share several common elements:

a. A competitive draft. Prior to the start of sports season, participants “draft”

a team from athletes expected to play in a particular league (e.g., Major League

Baseball). The draft proceeds as either: (i) a round-robin “snake” draft, where the

last participant to select an athlete in one round gets the first pick in the next; or

(ii) an auction draft—where each participant receives a set budget of credits with

which to bid, and each athlete goes to the highest bidder. In the typical version of

the game, each athlete can be drafted by only one team. Thus, each participant has

an incentive not only to pick the best available athletes for his own fantasy team,

but to pick athletes to “block” another team

b. Tradim. Dropping. Addins Players, and Setting Lineups. To be successful

over the course of a season, participants must actively manage their teams. This

includes negotiating athlete trades with other participants, dropping injured or

underperforming athletes, and adding free agents (athletes not on the roster of any

5
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fantasy team). Such moves and adjustments can seek to add points to a

participant’s team or to deny them to another.
By making moves over the course of a long season, participants can insulate

• #

themselves to some degree from day-to.-day variations in performance, can respond to player

injuries, trades, suspensions, and other unpredictable occurrences, and can otherwise seek to
/

improve their chances.

24.

To remain competitive in traditional fantasy sports, participants must adjust teams25.

and lineups throughout a season. No single game or week is determinative of a participants’

success or failure.-
26. Depending on the host site, the participants can exert substantial control over how

the fantasy game is administered and scored. Among other changes, participants can often adjust

the scoring formats, the universe of players available for drafting, the size of each team, the free

agency rules, and the lineup requirements

Most participants in traditional fantasy leagues do not participate in competitions27.

for major prizes or enter wagers through the fantasy league host Sites.

Mainstream sites that host traditional fantasy sports like ESPN and CBS Sports28.

have typically generated the bulk of their revenue from advertising and administrative fees.

To the extent that traditional fantasy leagues involve wagers between participants,

with limited exceptions, mainstream.host sites like ESPN and CBS Sports, do not participate or

29.

profit from those bets.

30. The Fantasy Sport Trade Association (“FSTA”), a trade association representing

companies like the Defendant, estimated that by 2008, about 30 million people played traditional
* #

fantasy sports. Since then, the numbers of people who play traditional fantasy sports has

6
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continued to climb.
31. The sweeping majority of participants in traditional fantasy sports compete solely

, i

for bragging‘rights or side wagers.
An Internet Gambling Prohibition Inspires a New Form of Internet GamblingII.

32.
i

In 2006, the U.S. Congress passed the Unlawful Internet Gambling Enforcement

Act (“UIGEA”) to expand the mechanisms available to federal prosecutors seeking to enforce

anti-gambling laws against internet-based gambling companies.This statute primarily introduced

new consequences for financial institutions that process illegal gambling transactions.
33. UIGEA explicitly left all other federal and state gambling laws intact, and

provided that:“No provision of this subchapter shall be construed as altering, limiting, or

extending any Federal or State law or Tribal-State compact prohibiting, permitting, or regulating

gambling within the United States.”
34. In 2008, an online betting entrepreneur named Nigel Eccles and a few partners

founded the online wagering platform Hubdub.That site let users bet on the outcome of news
* > . .

events. As a former employee at two online gambling companies in the U.K., Eccles reportedly

saw potential in “combining the fun and excitement of online gambling with the mass interest in

news.” As Eccles put it, the idea was to “gamble on what you believe will happen. You can bet
•V

on any subject under the sun.”
Hubdub, however, had a fatal flaw: Because UIGEA made processing wagers35.

involving real money illegal in the United States, the site operated with virtual currency. This

apparently provided insufficient excitement for bettors, and the news-betting component folded a

few years later.

Reviewing UIGEA, however, Eccles seized on language that excluded certain36.

7

561



“fantasy sports and simulations” from the definition of “bet or wager.” Although previously not a
I

fan of fantasy sports or American sports, in 2009, he concocted a new betting game for the U.S.

market—dubbed daily fantasy sports (“DFS”).

Hubdub quickly spun off a new company, FanDuel, to accept bets with real' 37.
money.

38. In.2012, DraftKings followed and began to offer DFS too.
By Rewriting the Rules. DFS Created a New Business Model for Sports BettingIII.

39. DFS is a new business model for online gambling.The DFS sites themselves
v

<

collect wagers (styled as “fees”), set jackpot amounts, and directly profit from the betting on

their platforms. DFS’ rules enable near-instant gratification to players, require no time

commitment, and simplify game play, including by eliminating all long-term strategy.
40. In several fundamental respects, DFS represents a clear departure from season-

long fantasy sports:

First, DFS games run on a daily and weekly basis. Scoring depends on the

performance of particular athletes in a given week, a given weekend, on a

a.

given night, or even a given tournament or race (as with golf, MMA, or

NASCAR). This allows for faster-paced games that require less time

commitment.

b. Second, DFS games allow no trading; no dropping players; and no

adjusting lineups. Players.must “lock in” or finalize their lineup by a

particular deadline. After the lineup is locked, a DFS player can do

nothing but watch as the performance of athletes in real-world games

determines whether he won.
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Third, DFS uses neither of the competitive draft formats, i.e. either the

“snake” or the auction draft. Instead, it uses a salary cap draft. In a salary

cap draft, the site assigns each athlete a theoretical value (a “salary”).

c.

. Bettors can fill their team with players until they have exhausted their

salary cap or allocation.Thus, the same athlete can appear on multiple

teams.
The “salaries” assigned to athletes constitute odds roughly reflecting how the DFS

operator (e.g.,DraftKings) expects a particular athlete to perform over a given time period.
The quick time frame of DFS and the ability to set the lineup only once eliminates

41.

42.
any of the strategic elements associated with managing a traditional fantasy team over the course

of a season. As compared to traditional fantasy sports, DFS’ rules also eliminate any strategy

associated with drafting good players first, because the same players can appear in every lineup.

Rather than a new type of fantasy league, DFS simply devised another way to bet43.

on sports.
44. Casinos and bookmaking operations in "Nevada and non-U.S. jurisdictions with

legalized sports gambling have long allowed “prop” (short for proposition) bets—i.e., bets on
• »

statistics and milestones that occur in given games or in connection with particular players.

45. Indeed, DraftKings recognizes that DFS is akin to sports prop betting. DraftKings

advises on its website: “Player props are also an excellent source of information for daily fantasy

owners. Props are Vegas’s best guess for a player’s production—basically their projection for

him in fantasy.”
Similarly, casinos and bookmaking operations in Nevada and, to a more limited46.

extent, the state lotteries in Delaware, Montana, and Oregon permit parlay sports betting.
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47. In a parlay, a bettor attempts to correctly predict the outcome of several variables

as part of a single wager. A DFS lineup is a parlay bet in which the relevant variables are the ,

athletes.
48. As the CEO of one DFS company put it, the large format DFS games are like “a

sports betting parlay on steroids.”
DraftKings Enters the Sports Gambling BusinessIV.

. 49. Early on, Jason Robins, the CEO and co-founder of DraftKings, recognized the

potential of DFS as a business model for online betting.
50. Shortly after founding DraftKings, Robins reportedly started a thread in the online

forum reddit.com in which he explained: “This concept where you can basically ' bet ’your team

will win is new and different from traditional leagues that last an entire season.” (emphasis

added).

Elsewhere on the thread, Robins emphasized: “The concept is different from51.
traditional fantasy leagues. Our concept is a mash[-]up between poker and fantasy sports. .

Basically, you pick a team, deposit your wager, and if your team wins, you get the pot."
(emphasis added).

This is reflected in DraftKings marketing, with DFS promising “rapid-fire52.

contests” of: .

much shorter duration than the traditional season-long leagues and require no
team management after the draft.'Salary cap draft format takes just minutes to
complete, unlike the hours-long snake drafts in traditional leagues. We offer new
contests every day of the season, and our winners are crowned nightly. Payouts
happen immediately after the games-no more waiting until the end of the season
to collect winnings! .

DraftKings offers several game styles to appeal to a variety of tastes.53.
Of particular note, DraftKings offers “Guaranteed Prize Pool” or “GPP” games,54.
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50/50 games, and head-to-head games. Each game is structured differently.

a. GPP games. The GPP games are the most popular based on numbers of

individual players, most lineups and highest payouts. Some GPPs can

accept up to several hundred-thousand lineups from DFS players, with the

highest-scoring lineups winning major cash prizes.To play, GPPs cost
* *

anywhere from less than a dollar to upwards of $5,000 to submit a single

wager. In one of the largest GPPs, known as the “Millionaire Maker,”

DFS players wager $20 per lineup for a chance to win a jackpot upwards

of $l million.

b.. 50/50 games. 50/50 games allow DFS players to effectively double their
•

money if a lineup places in the top half of point-scoring lineups.
c. Head-to-Head games. In head-to-head games, two DFS players enter a

lineup against each other, and the lineup with more points wins. Bettors
f ‘ •

can wager up to $10,600 in head-to-head games.The bettor with the

winning lineup gets the pot, minus the cut DraftKings takes.
» * •

55. DraftKings takes a cut of all wagers, which, using poker slang, DraftKings
(

executives at times refer to as its “rake.” The rake constitutes the company’s primary source of

revenue—ranging from about 6% to more than 14%. _
Alternatively, Robins agreed in an interview earlier this year that, although he

' preferred the term “commission,” DraftKings’ cut constitutes a “vig,” betting slang for the
I

I

charge taken by a sports bookie.

As part of its marketing, DraftKings allows DFS players to play certain games for

free. Borrowing another term from poker, these free games are called “freerolls.”

56.

57.

] ]
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Freeroll games do not typically offer cash prizes, but may award the winner a spot58.

in a cash prize game.
Except for limited exceptions, DraftKings requires players to put money at risk

for a chance to win cash prizes.
DraftKings accepts wagers in connection with a wide range of amateur and

professional sports.The company’s offerings include: Major League Baseball, NFL football,

faBA basketball, college football, college basketball, PGA golf; Major League Soccer,

59.

60.

• NASCAR, and Mixed Martial Arts.
How Betting and Scoring on DraftKings Works

A DFS wager constitutes a prediction by a DFS player about the combination of

V.
61.

athletes (i.e., the lineup) that he believes may score the most points in a particular DFS game.
After finalizing his lineup, a DFS player cannot control or influence whether the athletes he

chose will perform at, above, or below expectations.

62. Given this inherent uncertainty, certain DFS players will enter hundreds, or even

thousands, of unique liheups in the hopes that one or more combinations of athletes will score

well:

The DraftKings rules identify several circumstances where even the athletes on63.
the field may have no influence over the number of DFS points scored. For example, the points

associated with a particular athlete may be reduced or zeroed out due to:

rained out, postponed, suspended, or shortened game;
*

the league failing to correct official game statistics before DraftKings
\

declares a winner; or

a.
b.

a trade involving the athlete that occurs too close to when lineups lock.c.
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64. The scores applied to any DFS lineup directly reflect the real-game performance

of athletes.
65. Until a tally of the final box scores is available, the winning DFS wager or wagers

are unknown and unknowable.

DraftKings’ rules for each major sport (professional football, baseball, basketball,

and hockey) specify that: “DraftKings will wait until all of the final box scores have been-
reported for each contest’s games to ensure that the final results are accurate.”

Similar to .other types of sports betting, DFS players will try to predict or

“handicap” whether the odds offered by the bookmaker (J.e. the salary DraftKings assigns a

• given athlete) accurately reflect the expected outcome (i.e. how well that athlete will perform in

66.

67.

an actual game).

68. Just as the most sophisticated sports handicapper has no control over whether the

team he chose will beat the point spread, a DFS player has no control over whether the lineup he

.. chose will perform.
As a FanDuel spokesperson aptly observed, the results in DFS are “contingent on69.

the positive performance of all of their players” in actual games.

In a November 13, 2015 court filing, DraftKings similarly observed that the

success of DFS lineups “depends on the combined performance” of real-world athletes.
70.

DraftKings Marketing Materials Are Fraudulent and MisleadingVI.

In a bid for players and market share, DraftKings dramatically increased71.

advertising spending this fall. DraftKings alone spent a reported $81 million on television

commercials that aired more than 22,000 times in the lead-up to the NFL season, August 1, 2015

through September 14, 2015.
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At odds with DraftKings’ public assertion that DFS contests constitute a “skill

game,” these advertisements portray DFS as a game that is easy to play and win.
In commercial-after-commercial, DraftKings’ advertisements emphasized the

72.

73.

ease of winning massive jackpots.
One Draftkings ad promised: “...taking home your share is simple: just pick your

sport, pick your players, and pick up your cash.That’s it. It's the simplest way of winning life-
74.

changing piles of cash.”
!

75. Another DraftKings television commercial explained: “They make winning easier

than milking a two-legged goat . . .Do you want to be a fantasy football hero? Do you want it to

be easy andfun with a shot to win millions?” .
(
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MILLIONAIRE!”

77.. The ease and simplicity of playing and winning is further reinforced on the

Draftings’ website. Among the “5 GREAT REASONS” to play DFS on Draftings:

a. ‘Wo commitment — get your sweat on in the industry’s highest paying guaranteed

tournaments.” (emphasis added)

b. “Buildyour team in only minutes and watch your scores update live online.”
(emphasis added)
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Certain DraftKings commercials also featured disclaimers that further deceived78.

consumers about the chances that an average user will win money in a DraftKings contest.

In particular, DraftKings’ disclaimers highlighted the average “winnings” in its

contests—a number which failed to account for, net out, or acknowledge losses or fees.By '

79.

ignoring these required costs, including the up to 14% rake retained by DraftKings, the numbers

gave a misleading impression of the average success of a DraftKings user.
One disclaimer, for example, stated that “The average user’s winnings for the last

12 months: $1,263.” This selective use of numbers misleadingly implied that the average

80.

DraftKings’ user could expect a positive return on the money wagered. In fact, on average,

DraftKings users were not net winners; they were net losers who spent more to enter contests

than they recouped in contest winnings.

DraftKings also made deceptive claims to attract customers.in connection with its81.
“Deposit Bonus” promotion.

82. Gambling ventures have long drawn in new customers by offering them a chance
• v

to gamble for free or with extra money or credits provided by the “house” or betting operation.

The “Deposit Bonus” promotion served as DraftKings’ own version of this tried-and-true

promotional scheme.

In marketing on television, the internet, and through its affiliates, DraftKings' 83.
depicted its “Deposit Bonus” promotion as affording new customers a chance to gamble with

free money, offering to “double” initial deposits of up to $600.

In urging consumers to enter its contest, DraftKings’ marketing promised:84.

a. “Get a 100% deposit match up to $600,”

b. “EXCLUSIVE LIMITED-TIME OFFER... 100% ONE TIME DEPOSIT
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BONUS,” and .

c. “Deposit Now and We’ll Double Your Cash!”

d. “SIGN UP TODAY TO LOCK. IN YOUR BONUSES...100% bonus up to

$600!”

85. Based on these claims, a consumer would believe that enrolling in the “Deposit '

Bonus” promotion and depositing $600 in a DraftKings account would translate.into $1200 in
» , '

immediately available funds, i.e. the initial deposit of $600 and a $600 match from DraftKings.
86. DraftKings,.however, did not double or match the initial cash deposits of new

J . *

users when they were deposited.
87; DraftKings instead administered a “Deposit Bonus” scheme that was strikingly

less generous, converting a program represented as doubling an initial deposit into a more

modest rebate program, in which the company dribbled out small bonuses to users over time

based on how much they spent on DraftKings.

88. Users accrued bonuses as a fraction (.04 or less) of the money they spent to enter

DraftKings contests, and these bonuses could be used solely to enter future DraftKings contests.
»

89. The initial deposit amount bore zero relationship to whether, when, or how much
m

a new userwould receive as a bonus; the deposit amount served solely as a cap on the total

. bonuses a new user could receive, over time, based on actual wagering activity by the user on the

platform.

In three key respects, DraftKings administered its deposit bonus promotion in a

manner inconsistent with its marketing claims and the expectation of a reasonable consumer.

91. First, a new DraftKings user received no bonus or other benefit upon deposit;

DraftKings would only credit a new user’s account after the user put some or all of that deposit

90.

17

571



directly at risk by entering it in a DraftKings contest.

Second, DraftKings did not immediately match the full amount deposited or

wagered with bonus money. Instead, in a convoluted scheme, a user enrolled in the “Deposit

Bonus” promotion would receive a certain number of “Frequent Player Points” for each wager.
In direct conflict with.the marketing claims DraftKings used to draw in new customers, on its

website, DraftKings explained how the “Deposit Bonus” actually worked:

92.

The deposit bonus releases in increments of $1 for every 100 Frequent Player
Points (FPP’s) you earn. FPP's are earned when joining any paid contest on the
site.

While the number of FPP’s DraftKings assigned to entering a particular contest

varied based on several factors, including the dollar amount of the wager and the contest type,

93.

the number of FPPs assigned equated roughly to a bonus of 4% per wager or less.

Third, the bonuses were not equivalent to cash on a dollar-for-dollar or any other94.

basis. DraftKings website explained in “Frequently Asked Questions” that the credits could only

be used to enter DraftKings contests, and the bonus expired after just four months.
95. Because DraftKings assigned bonuses to user accounts at the rate of no more than

4% per wager, a new user who enrolled in the deposit bonus promotion, deposited $600, and

submitted a DraftKings wager of $600 would receive a credit of $24, at most.

96. To receive $600 worth of bonuses, a user enrolled in the “Deposit Bonus”

promotion would need to wager at least $15,000.

Advertising and other marketing have been critical to DraftKings’ growth and

viability, drawing in new customers to grow their business and replace users who leave. As

DraftKings’ CEO, Jason Robins, observed, “As a relatively new company, advertising has been

the best way to introduce DraftKings to new players.”

97.
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VII. DraftKings Operates a Gambling Business

Since ,1894, Article 1, Section 9 of the New York State Constitution has expressly

prohibited bookmaking and all other forms of sports gambling (apart for an exception for pari-
mutuel betting on .horseracing).

98.

99. The New York Penal Law has long recognized crimes for promoting gambling,

including bookmaking,' and for maintaining gambling devices and records. Gambling is defined,

in part, as wagering on a “future contingent event” not under the bettor’s control or influence or a

“contest of chance.”
100. Recognizing that these laws and similar laws in other jurisdictions are directly

contrary to the DFS model, DraftKings’ U.S. website maintains that DFS “is a skill game and is

not considered gambling.”
101. Yet, in the United Kingdom, where sports gambling is legal, DraftKings has taken

the necessary regulatory steps to operate as a legitimate online sports betting company. In an

August 17, 2015 press release, DraftKings announced it had received a license to operate in the

U.K.. The release neglected to mention the name of the entity that issued the license (the U.K.
Gambling Commission) or the business categories in which the license entitled DraftKings to

compete (gambling software and pool-betting).
!

102. The DraftKings’ CEO was more straightforward in his 2012 reddit thread,

explaining that DraftKings operates in the “gambling space.”
103. When presenting to investors, DraftKings is even more direct about its .

relationship to gambling.
104. For example, in an investor presentation, DraftKings used slides on casinos,

online poker, and sports betting to showcase DraftKings’ “Market Opportunity”:
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Slide 10: “Global opportunity for online betting and casino marketa.i *

estimated at ~$27B now, ~$36B by 2018,” which charts the revenue

growth in the “Global online poker market” and in the “Global online
i

betting and casino markets”; and,

Slide 11: “Sports Wagering Vertical is a large addressable market,” which

highlights the billions of dollars in revenue from legal and illegal sports

betting in the United States.

b.

105. The investing community likewise views DraftKings and DFS companies as

gambling. For example, in a presentation prepared for the FSTA’s winter conference in 2014 (the

“FSTA Presentation”), Eilers Research, a gaming industry research firm, compared DFS to the
.

“comparable industries” of casinos, lotteries, and sports betting:

Daily Fantasy Sports- Putting the Market in Perspective
/

Despite the recent surge in popularity the DFS market still pales in comparison to other
comparable industries:

DFS Market Relative to Other Industries in CY14E {$ In Bln)
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106. DraftKings business model is directly modeled on other gambling ventures. In his

2012 reddit thread, Robins described DFS as a “mash[-]up between poker and fantasy sports.”
DraftKings, Robins explained, makes its money in a way that “is almost identical to a casino.”

107. Converting gamblers to DFS and associating DraftKings’ brand with gambling

ventures is central to its growth strategy.
• *

108. DraftKings signed sponsorship deals with well-known gambling events and
.

venues, including the World Series of Poker, the World Poker Tour, and—in a deal with the New

York Racing Association—the Belmont Stakes,1 the third and final leg of the Triple Crown.
109. . One DraftKings executive—Jon Aguiar, who is himself a former professional

poker player—credits poker players with a good part of DraftKings’ rise, explaining to

LegalSportsReport.Com that they pick up DFS.quickly: “Once they get to DraftKings, they

already know how to deposit, they understand how a bonus works, they can navigate the lobby
4

§
4

[ i.e., the wagering system] with ease.”
%

110. DraftKings embedded keywords related to gambling in the code on its website.

This led search engines like Google to suggest DraftKings to users looking for gambling. For

example, DraftKings used keywords like “‘fantasy golf betting,” “weekly fantasy basketball

betting,” “weekly fantasy hockey betting,” “weekly fantasy football betting,” “weekly fantasy

college football betting,” “weekly fantasy college basketball betting,” “Fantasy College Football

Betting,” “daily fantasy basketball betting ” and “Fantasy College Basketball Betting.”
111. As reflected in the FSTA Presentation, DFS has had success converting casual

»

gamblers—like those who play the lottery—into DFS players. One slide observed that the large-
prize GPPs run by DraftKings, FanDuel, and others were already “attracting new users & serving

as a new alternative for some ticket/lottery players.”
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112. Yet just as in poker, blackjack, and horseracing, a small percentage of

• professional gamblers manage to use research, software, and large bankrolls to extract a

disproportionate share of DFS jackpots.
113. With blackjack, professional players profit at the expense of the casino.

, »
114. With poker and DFS, professional players, also known as “sharks,” profit at the

expense of casual players, also known as “minnows.”
115. DraftKings data show that 89.3% of DFS players had an overall negative return

on investment for 2013 and 2014.
116. On any given day, DraftKings will accept substantially more than five wagers

placed by New York residents.These wagers total significantly more than $5,000.

117. Based on numbers from DraftKings, over 150,000 individual New York residents

placed bets with the company between April 25, 2012 and October 25, 2015.

VIII. Gambling Addiction Associated with DFS is an Increasingly Serious Problem

118. Experts in gambling addiction and other compulsive behaviors have identified

DFS as a serious and growing threat to people at-risk for, or already struggling with, gambling-
related illnesses.

119. DFS is an especially powerful draw for young males who are increasingly seeking

help for compulsive gambling related to DFS with counselors and appearing at Gamblers

Anonymous meetings.

120. For those struggling with gambling addiction or vulnerable to it, certain structural

characteristics make DFS particularly dangerous.

121. As Keith'Whyte, the Executive Director of the National Council on Problem
\ . ,

Gambling (“NCPG”) explains, these structural characteristics—whi.ch are generally absent from
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season-long fantasy leagues—include:

the ability for players to place large bets; the chance for players to win large
payouts; the high speed of play (or, put another way, the relatively short interval
between the placing of a bet and the determination of the outcome of the bet); and
the perception of skill as a determinant in the outcome of the wager.
122. Dr. Jeffrey L. Derevensky, Director of the International Centre for Youth

t

Gambling Problems and High-Risk Behavior at McGill University, notes that, among other

things, false or misleading representations of the skill involved in DFS “can lead players to a

preoccupation with DFS, chasing of losses, and developing symptoms and behaviors associated

with a gambling disorder.”
123. According to documents shared with a potential DraftKings investor, numerous

DFS players struggling with gambling addiction have called customer service to cancel their

accounts and to plead with DraftKings to permanently block them from playing.
DraftKings’ records show customer inquiries from DFS players seeking assistance with subjects

»

like “Gambling Addict do not reopen,” “Please cancel account. I have a gambling problem,” and

“Gambling Addiction needing disabled account.”
DraftKings Attracts Scrutiny as Gambling BusinessIX.

124. After incorporating in 2012, DraftKings quietly attracted investments, but

remained relatively unknown outside of the subculture of DFS players and interested investors.
125. The FSTA Presentation estimated that just 2.5% of participants in traditional

leagues played DFS.

126. As the president of the FSTA observed earlier this year, as “recently as two years

ago everything changed. [DFS] was close to zero, a nascent pastime.”
127. Flush with new investment capital, in 2015, DraftKings began an advertising blitz

designed to expand DFS beyond its niche market and grow market share as quickly as possible.
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128. The growth in DFS advertising has been as spectacular as it was sudden. For all of

2014, for example, DraftKings spent just over $1 "million on advertising with NBC. In just the

first ten months of 2015, DraftKings spent about $21 million with NBC Universal/Comcast.

129. Advertising reached a peak in the weeks leading up to the 2015 NFL season,

when it became nearly impossible to watch televised sports without encountering a DFS

commercial.
On October 5, 2015, The New York Times published an expose titled “Scandal130.

Erupts in Unregulated World of Fantasy Sports” that introduced DFS for the first time to many

non-players. The story focused on DFS’ fairness and strongly suggested that a DraftKings

employee had improperly used inside information to improve his chances of winning on

FanDuel.

131. On October 6, 2015, the Office of the New York Attorney General (“NYAG”)

opened an investigation

132. Reports soon emerged indicating that various other federal and state enforcement .

agencies and regulators were probing the operations of the two companies.
133. Gaming officials in several states raised questions as to the legality of the DFS

business.
For an increasing number of states, the answer appears to be “no.”134.
Washington State

135. Washington State and New York State laws have identical statutory definitions of •

“gambling” and “contest of chance.” Relying on those definitions, the Washington State

Gambling Commission has previously declared that online “fantasy sports wagering is not

authorized for play in Washington State.”
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136. While continuing to offer games in New York, neither DraftKings nor FanDuel

currently accept wagers in Washington State.' On October 21, 2015, Chris Steams, Chairman of

the Washington State Gambling Commission, highlighted this inconsistency, observing in a

tweet: “NY definition of ‘contest of chance’ & ‘gambling’ same as WA’s . . .Yet DFS offered in

NY but not WA

Michigan

On September 1, 2015, the Chairman of the Michigan Gaming Control Board

stated that that DFS is “illegal under current Michigan law.”
137.

Georgia

138. On September 23, 2015, citing the gambling prohibitions in the Georgia state

constitution and criminal laws, the Georgia Lottery Corporation demanded that the two rival

DFS companies explain “how it is that FanDuel and DraftKings are able to lawfully operate

fantasy sports games in the State of Georgia.”
Nevada

On October 15, 2015, the Nevada Gaming Control Board issued a public notice139.
announcing that DFS constituted gambling. The notice stated, among other things, that:

because DFS involves wagering on the collective performance of individuals
participating in sporting events, under current law, regulation and approvals, in
order to lawfully expose DFS for play within the State of Nevada, a person must
possess a license to operate a sports , pool issued by the Nevada Gaming
Commission.

. 140. In a memorandum dated October 16, 2015, the Office of the Nevada Attorney
* *

General issued a formal opinion supporting the decision of the Nevada Gaming Control Board.
The opinion concluded:

In addition to Washington and Nevada, DraftKings and FanDuel do not currently accept wagers in Arizona,
Louisiana, Iowa, and Montana because of concerns related to state law.
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In short, daily fantasy sports constitute sports pools and gambling games. They
may also constitute lotteries, depending on the test applied by the Nevada
Supreme Court. As a result, pay-to-play daily fantasy sports cannot- be offered in
Nevada without licensure.
141. FanDuel and DraftKings stopped accepting wagers in Nevada a few hours after

the decision of the Nevada Gaming Control Board.
Illinois

On October 16, 2015, a spokesperson for the Illinois Gaming Board expressed the

Board’s view that DFS is illegal in Illinois.The Board announced it was seeking a formal

142.
V

opinion from the Illinois State Attorney General.The Attorney General separately received a

request for an opinion on the legality of DFS from- members of the Illinois Legislature.
143. On December 23, 2015, in response to the legislative inquiry, the Illinois Attorney

General issued an opinion concluding that “the daily fantasy sports contests offered by FanDuel

and DraftKings clearly constitute gambling,” as prohibited by the Illinois Criminal Code, and no

exemption applies.
144. FanDuel and DraftKings did not stop accepting wagers in Illinois and, on

December 24, 2015, filed suit seeking to override the Attorney General’s determination.
National Collegiate Athletic Association ('“NCAA”)

. 145. And on August 27, 2015, the NCAA sent a cease-and-desist letter to DraftKings

objecting to DFS games involving, college sports.

146. The NCAA’s letter provided that DFS is “inconsistent with our values, by-laws,

rules and interpretations regarding sports wagering,” and may violate the U1GEA, the

. Professional and Amateur Sports Protection Act, and state gambling laws.

147. On September 22, 2015, the NCAA reportedly told college athletic directors that
t

the NCAA considers DFS to be gambling, and that athletes found to violate a ban on playing
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DFS would face a suspension from college sports of no less than one year. '

148. DraftKings continues to run DFS games connected with college sports contrary to

the NCAA’s specific demand.

FIRST CAUSE OF ACTION PURSUANT TO
EXECUTIVE LAW §63(12):

NEW YORK STATE CONSTITUION ARTICLE I,SECTION 9

149. The plaintiff repeats and realleges paragraphs 1 through 148 as if fully set forth

herein.

150. . Executive Law § 63(12) authorizes the Attorney General to bring an action to

enjoin repeated illegal, acts or persistent illegality in the carrying on, conducting, or transaction of

business.

151. Article i; Section 9 of the New York State Constitution prohibits any lottery or the

sale of lottery tickets, pool-selling, book-making, or any other kind of gambling, except lotteries

operated by the state, pari-mutuel betting on horse races, and casino gambling at no more than

seven facilities.

152. As set forth above, Defendant violates Article 1, Section 9 of the New York State

Constitution by running a book-making or other kind of gambling business.
153. By its actions in violation of Article I, Section’9 of the New York State

Constitution, defendant has engaged in repeated and persistent illegal conduct in violation of

Executive Law § 63(12).

SECOND CAUSE OF ACTION PURSUANT TO
EXECUTIVE LAW §63(12):

VIOLATION OF NEW YORK PENAL LAW §225.10

154. The plaintiff repeats and realleges paragraphs 1 through 153 as if fully set forth
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herein.

155. Executive Law § 63(12) authorizes the Attorney General to bring an action to

enjoin repeated ijlegal acts or persistent illegality in the carrying on, conducting, or transaction of

business. • •

156. ' Penal Law § 225.10 prohibits any person from promoting gambling in the first

degree by knowingly advancing or profiting from unlawful gambling activity by engaging in

bookmaking to the extent that he receives or accepts in any one day more than five bets totaling
' « I

more than five thousand dollars.
157. As set forth above, defendant violates Penal Law § 225.10 by knowingly '

advancing and profiting from unlawful gambling activity.by receiving and accepting in any one

day, and indeed on many days, more than five bets totaling more than five thousand dollars.

158. By its actions in violation of Penal Law § 225.10, defendant has engaged in

repeated and persistent illegal conduct in violation of Executive Law § 63(12).

THIRD CAUSE OF ACTION PURSUANT TO
EXECUTIVE LAW § 63(12):

VIOLATION OF NEW YORK PENAL LAW § 225.05

159. The plaintiff repeats and realleges paragraphs 1 through 158 as if fully set forth

herein.

160. Executive Law § 63(12) authorizes the Attorney General to bring an action to

enjoin repeated illegal acts or persistent illegality in the carrying on, conducting, or transaction of

business.

161. Penal Law § 225.05 prohibits any person from promoting gambling in the second

. degree by knowingly advancing or profiting from unlawful gambling activity/

162. As set forth above, defendant violates Penal Law § 225.05 by knowingly
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advancing or profiting from unlawful gambling activity.
163. By its actions in violation Of Penal Law § 225.05, defendant has engaged in

repeated and persistent illegal conduct in violation of Executive Law § 63(12).

FOURTH CAUSE OF ACTION PURSUANT TO
EXECUTIVE LAW § 63(12):

VIOLATION OF NEW YORK PENAL LAW § 225.20

164. The plaintiff repeats and realleges paragraphs 1 through 163 as if fully set forth

herein.

165. Executive Law § 63(12) authorizes the Attorney General to bring an action to

. enjoin repeated illegal acts or persistent illegality in the carrying on, conducting, or transaction of

business.

166. Penal Law § 225.20 prohibits any person from possessing gambling records in the

first degree when, with knowledge of the contents thereof, he possesses any writing, paper,

instrument or article of a kind commonly used in the operation or promotion of a bookmaking

scheme or enterprise, and constituting, reflecting- or representing more than five bets totaling

more than five thousand dollars.

167. As set.forth above, defendant violates Penal Law § 225.20 by, with knowledge of

the contents thereof, possessing any writing, paper, instrument or article of a kind commonly

used in the operation or promotion of a bookmaking scheme or enterprise and constituting,
^ *

reflecting or representing more than five bets totaling more than five thousand dollars.

To wit, Defendant maintains a computer system recording hundreds of thousands168.

of illegal wagers.

169. By its actions in violation of Penal Law § 225.20, defendant has engaged irf

repeated and persistent illegal conduct in violation of Executive Law § 63(12).
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FIFTH CAUSE OF ACTION PURSUANT TO
EXECUTIVE LAW §63(12):

VIOLATION OF NEW YORK PENAL LAW § 225.15

170. The plaintiff repeats and realleges paragraphs 1 through 169 as if fully set forth

herein.

171. Executive Law § 63(12) authorizes the Attorney General to bring an action to

enjoin repeated illegal acts or persistent illegality in the carrying on, conducting, or transaction of

business.

172. Penal Law § 225.15 prohibits any person from possessing gambling records in the

second degree when, with knowledge of the contents thereof, he possesses any writing, paper,

instrument or article of a kind commonly used in the operation or promotion of a bookmaking -
scheme or enterprise.

173. As set forth above, defendant violates Penal Law § 225.15 by, with knowledge of

the contents thereof, possessing any writing, paper, instrument or article of a kind commonly

used in the operation or promotion of a bookmaking scheme or enterprise.
174. To wit, Defendant maintains a computer system recording hundreds of thousands

of illegal wagers.
175. By its actions in violation of Penal Law § 225.15, defendant has engaged in

repeated and persistent illegal conduct in violation of Executive Law § 63(12).

SIXTH CAUSE OF ACTION PURSUANT TO
EXECUTIVE LAW §63(12):

REPEATED AND PERSISTENT FRAUDULENT CONDUCT

The plaintiff repeats and realleges paragraphs 1 through 175 as if fully set forth176.

herein.

Executive Law § 63(12) authorizes the Attorney General to bring an action to177.
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enjoin repeated or persistent fraudulent conduct.

178. As set forth above, defendant has'engaged in repeated and persistent fraudulent

acts by conduct, including but not limited to:

a. Misrepresenting that defendant complies with applicable laws

b. Misrepresenting the likelihood'of a casual player will win a jackpot;

c. ' Misrepresenting the degree of skill implicated in the games;

d. Misrepresenting.that defendant’s games are not considered gambling; and

e. Misrepresenting the “Deposit Bonus” promotion and that defendant will
• . ' *

double the first deposit of a new user up to $600.

179. By these actions, defendant has engaged in repeated and persistent fraudulent

conduct in violation of Executive Law § 63(12).

SEVENTH CAUSE OF ACTION PURSUANT TO
VIOLATION OF BUSINESS CORPORATION LAW § 1303

180. The plaintiff repeats and realleges paragraphs '! through 179 as if fully set forth

herein.
BCL § 1303 authorizes the Attorney General to bring an action or special

proceeding to enjoin or annul the authority of any foreign corporation which within this state

contrary to law has done or omitted
^
any act which if done by a domestic corporation would be a

•

cause for its dissolution under section 1101.

181.

182. BCL § 1101(a)(2) provides that where a corporation has exceeded the authority
* • »

conferred on it by law or abused'its powers contrary to the public policy of the state, it is liable to

be dissolved.
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183. As set forth above, defendant operates an illegal gambling business in violation of

the New York State Constitution, New York Penal Law, and other applicable statutes.

184. Defendant has also engaged in repeated and persistent fraudulent acts by conduct,
»

including but not limited to:

a. Misrepresenting that defendant complies with applicable laws

b. Misrepresenting the likelihood that a casual player will win a jackpot;

c. Misrepresenting the degree of skill implicated in the games;

d. Misrepresenting that defendant’s games are not considered gambling; and

e. Misrepresenting the “Deposit Bonus” promotion and that defendant ^will

double the first deposit of a new user up to $600.
185. As such, defendant has abused its powers contrary to the public policy of the

state, warranting annulment of its authority to do business in this state and an injunction against

its continued operation of an illegal gambling business.

EIGHTH CAUSE OF ACTION PURSUANT TO
GENERAL BUSINESS LAAV § 349

The plaintiff repeats and realleges paragraphs 1 through 185 as if fully set forth• 186.

herein.
187. GBL § 349 prohibits deceptive acts and practices in the conduct of any business,

trade, or commerce in the state of New York.
188. As set forth above, defendant has engaged in deceptive acts and practices in

violation of GBL § 349 by conduct, including, but not limited to:

' a. Misrepresenting that the defendant complies with applicable laws;
> • %

b. Misrepresenting that a casual player is likely to win a jackpot;
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c. Misrepresenting that DFS is a skill game;

d. Misrepresenting that defendant’s games are not considered gambling; and

e. Misrepresenting the “Deposit Bonus” promotion and that defendant will

double the first deposit of a new user up to $600.
189. By its actions in violation of GBL § 349, defendant has engaged in repeated and

persistent illegal conduct in violation of Executive Law § 63(12).

NINTH CAUSE OF ACTION PURSUANT TO
GENERAL BUSINESS LAW §350

190. The plaintiff repeats and realleges paragraphs 1 through 189 as if fully set forth

herein.
GBL § 350 prohibits false advertising in the conduct of any business, trade, or191.

commerce in the state of New York.

192. As set forth above, defendant has engaged in false advertising in violation of GBL

§ 350 by conduct, including, but not limited to:

a. Advertising that defendant complies with applicable laws;

b. Advertising that a casual player is likely to win a jackpot;

c. Advertising that DFS is a skill game;

d. Advertising that defendant’s games are not considered gambling; and

e. Advertising the “Deposit Bonus” promotion and that defendant will

double the first deposit of a new user up to $600.
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PRAYER FOR RELIEF

WHEREFORE, plaintiff requests an order and judgment:

Permanently and preliminarily enjoining defendant from violating the laws of the1.
State of New York, including: Executive Law § 63(12); General Business Law §§ 349, 350, and

350-d; Penal Law §§ 225.05, 225.10, 225.15, and 225.20, and Article I, Section 9 of the New

York State Constitution;

Directing defendant to produce an accounting of monies collected from

consumers in New York playing any pf its games in violation of Executive Law § 63(12);

General Business Law §§ 349, 350, and 350-d; Penal Law §§ 225.05, 225.10, 225.15, and

225.20, and Article 1, Section 9 of the New York State Constitution;

2.

Directing defendant to disgorge all monies resulting from the fraudulent and3.

•illegal practices alleged herein;

Directing defendant to pay damages caused, directly or indirectly, by the4.
fraudulent and deceptive acts and repeated fraudulent acts and persistent illegality complained of

herein plus applicable pre-judgment interest;

5. Directing defendant to make restitution of all funds obtained from consumers in

connection with the fraudulent, deceptive, and illegal acts complained of herein;

Directing defendant to pay a civil penalty of up to $5,000.00 for each violation of6.

GBL Article 22-A, pursuant to GBL § 350-d;-

Directing such other equitable relief as may be necessary to redress defendant’s7.

violations of New York law;
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8. Awarding plaintiff costs of $2,000.00 pursuant to CPLR § 8303(a)(6); and

Granting such other and further relief as the Court deems just and proper.9.

Dated: New York, New York
< December 31, 2015

Respectfully submitted,

ERIC T. SCHNE1DERMAN
Attorney General of the State of New York
Attorney for Plaintiffs

r~

By:
Kathleen McGee,
Bureau Chief, Internet Bureau
Simon G. Brandler,
Senior Advisor and Special Counsel
120 Broadway
New York, NY 10271
(212) 416-8196

Of Counsel:
Aaron Chase
Jordan Salberg
Nicholas Suplina
Justin Wagner
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INDEX NO. 453056/2015

REG. J D NYSCEF: 12/31/2015IfSCEF DOC. NO. 117

SUPREME COURT OF THE STATE OF NEW YORK
NEW YORK COUNTY

-----X
THE PEOPLE OF THE STATE OF NEW YORK,
by ERIC T. SCHNEIDERMAN, Attorney General of the
State of New York;

FIRST AMENDED
COMPLAINT

Plaintiff, Index No. 453056/2015

- against - IAS Part 13
Justice Manuel J. Mendez

.FanDuel, Inc.,

Defendant. .

X

The People of the State of New York, by their attorney, Eric T.Schheiderman, Attorney

General of the State of New York, allege, upon information and belief:

PRELIMINARY STATEMENT

Fantasy sports is a game enjoyed and legally played by millions of people

nationwide, including in New York.
* 0

In fantasy sports, players draft “teams,” set imaginary “lineups,” and score

“points” based on the performance of professional and amateur athletes in real games.

FanDuel, Inc. (“FanDuel”) exploits the good will associated with this game.

Unlike the season-long competition played mostly for bragging rights or side wagers, FanDuel

runs a casino-style gambling operation—dubbed daily fantasy sports (“DFS”)—where bettors

can wager upwards of $10,000 per “line-up” and enter for a chance to win jackpots of up to $1

million.

1.

2.

3.

4. FanDuel uses advertisements to lure New York residents with promises of easy
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riches for a lucky few sports fans.The company has spent over $75 million dollars this year

alone on ads urging “FanDuel's paying out over $2 billion dollars this year'’ and “anybody can

play, anybody can succeed,”
Other commercials promise: “Even the novice can come in and spend 1 or 25.

dollars and win 10, 20 thousand dollars.”
-«» r*

ITS SIMPLE

But FanDuel only offers a way to bet on existing sporting events, nothing more.6.

And its approach is not new: Bookmaking operations in jurisdictions with legal gambling like

Nevada have long accepted sports proposition or “prop” bets (to bet on game statistics and

milestones) and parlay bets (to simultaneously bet on several, independent variables in a single

wager).

As one DFS CEO colorfully described it, DFS is like a “sports betting parlay on7.

steroids.” FanDuel specifically encourages DFS players to consult the Vegas betting odds for

athlete “prop” bets.
8. . The speed of FanDuel’s games, the size of their jackpots, and the degree to which

the games are sold as winnable have ensnared compulsive gamblers and threaten to trap

populations at greater risk for gambling addiction, particularly male college students. This has

prompted gambling addiction experts and advocates to sound the alarm.
2
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Until a major spike in ad spending this fall and a public scandal over the fairness •

of its games, FanDuel managed to avoid serious scrutiny as a gambling business. As an

increasing number of states examine the company’s business model, they are reaching the same

realization; Nevada, Georgia, Illinois, and Michigan, gaming officials have each declared DFS to
% «

be gambling or have otherwise raised serious doubt about its legality.
FanDuel does not offer games in Washington State (which has the same definition
• ••

of “gambling” as New York) and in four other states (Arizona, Iowa, Louisiana, and Montana).

9.

10.

When the Nevada Gaming Control Board recently determined that DFS qualified as gambling

under state law, the company suspended Nevada operations the same day.

- 1 1. On November 10, 2015, the Office of the New York Attorney General (“NYAG”)

informed FanDuel that its business violated the law in New York State—which accounts for

approximately 5% of FanDuePs active users—and must stop accepting wagers from New York.
#

The letter also served as formal pre-litigation notice, indicating thatNYAG would commence an

enforcement action if FanDuel failed to abide by the law. It refused, choosing to file an improper

lawsuit during the notice period.

12. The State therefore brings this action to enjoin the company from continuing to

operate an unlawful gambling business in New York.

JURISDICTION AND PARTIES

13. Plaintiff People of the State of New York, by Attorney General Eric T.
' /

Schneiderman, brings this action pursuant to Executive Law § 63(12), Business Corporation Law

(“BCL”) § 1303, and General Business Law (“GBL”) §§ 349 and 350. •

Defendant FanDuel is a Delaware corporation, with its principal place of business

at 19 Union Square West, Ninth Floor, New York, New York 10003.

14.
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This Court has jurisdiction pursuant to: (i) Executive Law.§ 63(12), under which15.

the Attorney General is empowered to seek injunctive relief, restitution, disgorgement and
\

damages when a person or business entity engages in repeated fraudulent or illegal acts or

persistent fraud or illegality in the carrying on, conducting, or transacting of business; (ii) BCL §

1303, which authorizes the Attorney General to bring an action to restrain a foreign corporation .

from doing in this state without authority any business for the doing of which it is required to be

authorized in this state; and (iii) General Business Law § 349(b), which authorizes the Attorney
.

General to seek injunctive relief, restitution, disgorgement and civil penalties when a person or

business engages in deceptive business acts and practices.
FACTS

Traditional Fantasy Sports Gained Fans as a Friendly. Season-Long Competition1.
Fantasy sports emerged in its modem form no later than the 1980s, starting

initially with baseball and football and later expanding to other sports.
In traditional fantasy sports, participants create imaginary or fantasy “teams”

r
composed of real amateur and professional athletes. During the course of the regular season,

participants may adjust those fantasy teams and then “score” points depending on the real-world

performance of the athletes appearing on their fantasy teams.
At the end of the season, all points are tallied and the team with the most points

16.

17.

18.

wins.

With the advent of the internet, traditional fantasy sports has exploded in19.

popularity.

20. Websites run by ESPN, CBS Sports, and others made, and continue to make it

easy to run a fantasy “league” and compete against friends or colleagues.These websites host the
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leagues, maintain records, tabulate points, and create a forum for interacting with other league

participants.
Each traditional fantasy league typically designates a “commissioner,” i.e. one of

the participants who handles administrative issues, including registering with an internet host

21.

site.
While the precise format and rules vary from game to game, traditional fantasy22.

sports competitions share several common elements:

A competitive draft. Prior to the start of sports season, participants “draft”

a team from athletes expected to play in a particular league (e.g., Major League

Baseball). The draft proceeds as either: (i) a round-robin “snake” draft, where the

last participant to select an athlete in one round gets the first pick in the next; or

(ii) an auction draft—where each participant receives a set budget of credits with

a.

which to bid, and each athlete goes to the highest bidder. In the typical version of

the game, each athlete can be drafted by only one team. Thus, each participant has

an incentive not only to pick the best available athletes for his own fantasy team,

but to pick athletes to “block” another team

b. Trading. Dropping. Addins Players, and Setting Lineups. To be successful

over the course of a season, participants must actively manage their teams. This
*

includes negotiating athlete trades with other participants, dropping injured or

underperforming athletes, and adding free agents (athletes not on the roster of any

fantasy team). Such moves and adjustments can seek to add points to a

participant’s team or to deny them to another.
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By making moves over the course of a long season, participants can insulate

themselves to some degree from day-to-day variations in performance, can respond to player

injuries, trades, suspensions, and other unpredictable occurrences, and can otherwise seek to

23.

improve their chances.
To remain competitive in traditional fantasy sports, participants must adjust teams24.

and lineups throughout a season. No single game or week is determinative of a participants’

success or failure.

25. Depending on the host site, the participants can exert substantial control Over how

the fantasy game is administered and scored. Among other changes, participants can often adjust

the scoring formats, the universe of players available for drafting, the size of each team, the free

agency rules, and the lineup requirements

26. Most participants in traditional fantasy leagues do not participate in competitions

for major prizes or enter wagers through the fantasy league host sites.

Mainstream sites that host traditional fantasy sports like ESPN and CBS Sports27.

have typically generated the bulk of their revenue from advertising and administrative fees.

28. To the extent that traditional fantasy leagues involve wagers between participants,

with limited exceptions, mainstream host sites like ESPN and CBS Sports, do not participate or

profit from those bets.
The Fantasy Sport Trade Association (“FSTA”), a trade association representing

companies like the Defendant, estimated that by 2008, about 30 million people played traditional

fantasy sports. Since then, the numbers of people who play traditional fantasy sports has

29.

continued to climb.

30, The sweeping majority of participants in traditional fantasy sports compete solely
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for bragging rights or side wagers.

An Internet Gambling Prohibition Inspires a New Form of Internet Gamblingn.

31. In 2006, the U.S. Congress passed the Unlawful Internet Gambling Enforcement

Act (“UIGEA”) to expand the mechanisms available to federal prosecutors seeking to enforce

anti-gambling laws against internet-based gambling companies. This statute primarily introduced

new consequences for financial institutions that process illegal gambling transactions.
32. UIGEA explicitly left all other federal and state gambling laws intact, and

* 4 »

provided that: “No provision of this subchapter shall be construed as altering, limiting, or

extending any Federal or State law or Tribal-State compact prohibiting, permitting, or regulating

gambling within the United States.”

In 2008, an online betting entrepreneur named Nigel Eccles and a few partners33.
founded the online wagering platform Hubdub.That site let users bet on the outcome of news

events. As a former employee at two online gambling companies in the U.K., Eccles reportedly

saw potential in “combining the fun and excitement of online gambling with the mass interest in

news.” As Eccles put it, the idea was to “gamble on what you believe will happen. You can bet

on any subject under the sun.”
Hubdub, however, had a fatal flaw:Because UIGEA made processing wagers34.

involving real money illegal- in the United States, the site operated with virtual currency. This

apparently provided insufficient excitement for bettors, and the news-betting component folded a

‘ few years later.
35. Reviewing UIGEA, however, Eccles seized on language that excluded certain

“fantasy sports and simulations” from the definition of “bet or wager.” Although previously not a

. fan of fantasy sports or American sports, in 2009, he concocted a new betting game for the U.S.

7
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market—dubbed daily fantasy sports (“DFS”).

Hubdub quickly spun off a new company, FanDuel, to accept bets with real36.

money.
By Rewriting the Rules. DFS Created a New Business Model for Sports BettingIII.

* %

DFS is a new business model for online gambling. The DFS sites themselves

collect wagers (styled as “fees”), set jackpot amounts, and directly profit from the betting on

37.

their platforms. DFS’ rules enable near-instant gratification to players, require no time

commitment, and simplify game play, including by eliminating all long-term strategy.

38. In several fundamental respects, ,DFS represents a clear departure from season-
long fantasy sports:

First, DFS games run on a daily and weekly basis:Scoring depends on the

performance of particular athletes in a given week, a given weekend, on a

given night, of even a given tournament or race (as with golf MMA, or

NASCAR). This allows for faster-paced games that require less time

commitment.

a.

b. Second, DFS games allow no trading; no dropping players; and no

adjusting lineups. Players must “lock in” or finalize their lineup by a

particular deadline. After the lineup is locked,.a DFS player can do

nothing but watch as the performance of athletes in real-world games

determines whether he won.

• Third, DFS uses neither of the competitive draft formats, i.e,either thec.

“snake” or the auction draft. Instead, it uses a salary cap draft. In a salary

cap draft, the site assigns each athlete a theoretical value (a “salary”).
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Bettors'Can fill their team with players until they have exhausted their

salary cap or allocation. Thus, the same athlete can appear on multiple

teams.
39. The “salaries” assigned to athletes constitute odds roughly reflecting how the DFS

operator (e.g., FanDuel) expects a particular athlete to perform over a given time period.
40. The quick time frame of DFS and the ability to set the lineup only once eliminates

any of the strategic elements associated with ’managing a traditional fantasy team over the course
% •

of a season. As compared to traditional fantasy sports, DFS’ rules also eliminate any strategy

associated with drafting good players first, because the same players can appear in every lineup.
I •

41. As FanDuel exhorted on its website, with DFS: “The format simplified.The

winning amplified. And the money? Let’s just say your season-long league won't pay out $75

million a week.”
Rather than a new type of fantasy league, DFS simply devised another way to bet42.

on sports.

43. Casinos and bookmaking operations in Nevada and non-U.S. jurisdictions with

legalized sports gambling have long allowed “prop” (short for proposition) bets—i.e.,bets on

statistics and milestones that occur in given games or in connection with particular players.

**\

Indeed, FanDuel recognizes that DFS is akin to sports prop betting. FanDuel

advises on its website: “By taking into account over-under lines, as well as money lines and

44.

player props, FanDuel players gives [sic] themselves more opportunities to win.”
45. Similarly, casinos and bookmaking operations in Nevada and, to a more limited

extent, the state lotteries in Delaware, Montana, and Oregon permit parlay sports betting.

In a parlay, a bettor attempts to correctly predict the outcome of several variables46.
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as part of a single wager. A DFS lineup is a parlay bet in which the relevant variables are the

athletes.
As the CEO of one DFS company put it, the large format DFS games are like “a

sports betting parlay on steroids.” . .

IV. FanDuel Enters the Snorts Gambling Business

47.

Early on, FanDuel recognized the potential of DFS as a business model for online48.

betting;

As FanDuel sought to grow its business it told one investor its target market was49.

male sports fans who “cannot gamble online legally.” FanDuel observed that its users have a

“higher preponderance to gambling”; more than half of respondents to a FanDuel customer

survey said they bet or gamble online for real money.

FanDuel offers several game styles to appeal to a variety of tastes.

Of particular note, FanDuel offers “Guaranteed Prize Pool” or “GPP” games,

50/50 games, and head-to-head games. Each game is structured differently.
GPP games. The GPP games are the most popular based on numbers of

50.
51.

a.

individual players, most lineups and highest payouts. Some GPPs can

accept up to several hundred-thousand lineups from DFS players, with the

highest-scoring lineups winning major cash prizes. To play, GPPs cost

anywhere from less than a dollar to upwards of $5,000 to submit a single

wager. In one of the largest.GPPs, known as the “Millionaire Maker,”

DFS players wager $25 per lineup for a chance to win a jackpot of up to

$1 million.
. b. 50/50 games. 50/50 games allow DFS players to effectively double their
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money if a lineup places in the top half of point-scoring lineups,

c. ' Head-to-Head games. In head-to-head games, two DFS players enter a

lineup against each other, and the lineup with more points wins. Bettors

can wager up to $10,600 in head-to-head games. The bettor with the

winning lineup gets the pot, minus the cut FanDuel takes.

FanDuel takes a cut of all wagers, which, using poker slang, FanDuel executives

at times refer to as its “rake.” The rake constitutes the company’s primary source of revenue—
52.

ranging from about 6% to more than 14%.
53. As part of its marketing, FanDuel allows DFS players to play certain games for

free. Borrowing another term from poker, these free games are called “freerolls;” '

54. Except for limited exceptions, FanDuel requires players to put money at risk for a •

chance to win cash prizes.

FanDuel accepts wagers in connection with a wide range of amateur and55.

professional sports. The company’s offerings include: Major League Baseball, NFL football,

NBA basketball, college football, and college basketball.

V. How Betting and Scoring on FanDuel Works

56. A DFS wager constitutes a prediction by a DFS player about the combination of

athletes (i.e.,the lineup) that he believes may score the most points in a particular DFS game.
After finalizing his lineup, a DFS player cannot control or influence whether the athletes he

chose will perform at, above, or below expectations.
Given this inherent uncertainty, certain DFS players will enter hundreds, or even

thousands, of unique lineups in the hopes that one or more combinations of athletes will score

well.

57.
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The FanDuel rules identify several circumstances where even the athletes on the
>

field may have no influence over the number of DFS points scored. For example, the points

associated with a particular athlete may be reduced or zeroed out due to:

rained out, postponed, suspended, or shortened game;

the league failing to correct official game statistics before DraftKings

declares a winner; or

58.

a.
b.

a trade involving the athlete that occurs after a contest is created.c.

59. The scores applied to any DFS lineup directly reflect the real-game performance

of athletes.
Until a tally of the final box scores is available, the winning DFS wager or wagers60.

are unknown and unknowable.

61. FanDuel’s rules for each major sport (professional football, baseball, basketball,

and hockey) specify that FanDuel will “wait until all the player statistics have been reported by

our third party stats provider. This lets us ensure that the final box scores are complete.”
62. Similar to other types of sports betting, DFS players will try to predict or

“handicap” whether the odds offered by the bookmaker (i.e. the salary FanDuel assigns a given

athlete) accurately reflect the expected outcome ( i.e. how well that athlete will perform in an

actual game).
63. Just as the most sophisticated sports handicapper has no control over whether the

• /

team he chose will beat the point spread, a DFS player has no control over whether the lineup he
• »

*

chose will perform.

As a FanDuel spokesperson aptly observed, the results in DFS are “contingent on

the positive performance of all of their players” in actual games.

64.
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VI. . FanDuel Marketing Materials Are Fraudulent and Misleading

In a bid for players and market share, FanDuel dramatically increased advertising

spending this fall. FanDuel spent a reported $46.9 million on television commercials that aired

almost 9,500 times in the month of September alone.

At odds with FanDuel’s public assertion that DFS contests constitute a “game of .

65.

66.\

skill,” these advertisements portray DFS as a game that is easy to play and win.
67. In commercial-after-commercial, FanDuel’s advertisements emphasize the ease of
• *

winning massive jackpots, including through purported testimonials from ordinary people stating

how easy it is to win big.
Featuring vignettes of different purported winners, one FanDuel ad provided:

“I’ve won over $29,000 on FanDuel. Nothing special about me.- The difference is, is that I

played, and they didn’t. . . Even the novice can come in and spend 1 or 2 dollars and win 10, 20

68.

thousand dollars."

t• %

P '

. i

WINNINGS: $30 ,468

*Vofnon B

ips® mmkL*200 BONUS CONVERSION!

o > y. 4 i

Another FanDuel advertisement urged: “It’s simple: choose a dollar league or

play for more. .. FanDuel pays out over $75 million a week-more than any other site.”
69.

13

603



The ease and simplicity of playing and winning is further reinforced on the

FanDuel website. On its homepage, FanDuel promises:

“No season-long commitment ”

“WIN REAL CASH-Paying out expected $2 Billion in real cash prizes

70.

a.

b.
this year. And get instant payouts as soon as contests end.”

Elsewhere on its website, FanDuel featured a promotional video for its “High

Roller” contest in Las Vegas. Billed as “the ultimate tournament for high rollers,” the

71.

promotional video highlights DFS users being showered with cash or with champagne while

holding a giant check for one million dollars.
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72. Certain FanDuel commercials also featured disclaimers that further deceived

consumers about the chances that an average user will win money in a FanDuel contest.
73. In particular, FanDuel’s disclaimers highlighted average “winnings” in its

• contests—a number which failed to account for, net out, or acknowledge losses or fees. By

ignoring these required costs, including the up to 14% rake retained by FanDuel, the numbers

gave a misleading impression of the average success of a FanDuel user.

74. One disclaimer, for example, stated that “Average winnings are $22.43.” This

selective use of numbers misleadingly implied that the average FanDuel user could expect a

positive return on the money wagered. In fact, on average, FanDuel users were not net winners;

they were net losers who spent more to enter contests than they recouped in contest winnings.

75. FanDuel also made deceptive claims to attract customers in connection with its

so-called “Welcome Bonus” promotion.
76. Gambling ventures have long drawn in new customers by offering them a chance

to gamble for free or with extra money or credits provided by the “house” or betting operation.
The “Welcome Bonus” promotion served as FanDuel’s own version of this tried-and-true
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promotional scheme.

In marketing on television, the internet, and through its affiliates, FanDuel

depicted its “Welcome Bonus” promotion as affording new customers a chance to gamble with

free money, offering to double or “match” initial deposits of up to $200.

In urging consumers to enter its contest, for example, FanDuel’s marketing

77.

78.

promised:

a. “Try FanDuel today and we’ll match your first deposit dollar for dollar up to 200 •

bucks.”

b. “Try Today $200 FREE,” and

“UP TO $200 FREE! 100% MATCHED.”c.
Based on these claims, a consumer would believe that enrolling in the “Welcome

Bonus” promotion and depositing $200 in a FanDuel account would translate into $400 in

immediately available funds, i.e. the initial deposit of $200 and a $200 match from FanDuel.

79.

FanDuel, however, did not double or match the initial cash deposits of new users80.

when they were deposited.

FanDuel instead administered a “Welcome Bonus” scheme that was strikingly
* .

' less generous, converting a program represented as matching an initial deposit into a more

modest rebate program, in which the company dribbled out “deposit bonuses” to users over time

based on how much they spent on FanDuel. ,

81.

Users accrued or “earned” bonuses as a fraction (.04) of the money they spent to

enter FanDuel contests, and these bonuses could be used solely to enter future FanDuel contests.
The initial deposit amount bore zero relationship to whether, when, or how much

a new user would receive as a bonus; the deposit amount served solely as a cap on the total

82.

83.
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bonuses a new user could receive, over time, based on actual wagering activity by the user on the

platform..
84. In three key respects, FanDuel administered the “Welcome Bonus” promotion in a

manner inconsistent with its marketing claims and the expectation of a reasonable consumer.
85. First, a new FanDuel user received no bonus or other benefit upon deposit;

FanDuel would only credit a new user’s account after the user put some or all of that deposit

directly at risk by entering it in a FanDuel contest.
86. Second, FanDuel did not immediately match the full amount deposited or wagered

with bonus money. In direct conflict with the marketing claims FanDuel used to draw in new

customers, on a quiet corner of its website, FanDuel described the “Welcome Bonus” promotion

as offering a bonus equivalent to only 4% of wagers:

Deposit bonus is released as real cash at a rate of 4% of the entry fee of the
contest you enter. For example, if you enter a $25 contest, $1 of deposit bonus
will be released into your main funds account.
87. Third, the bonuses were not equivalent to cash on a dollar-for-dollar or any other

f

basis. According to FanDuel’s “Terms of Use,” the credits could only be used to enter FanDuel

contests, and FanDuel would claw them back in certain circumstances, including where a user

attempted to withdraw them as cash without first using the credit to enter a contest.
88. Because FanDuel assigned bonuses to user accounts at the rate of 4% per wager, a

new user who enrolled in the “Welcome Bonus” promotion, deposited $200, and submitted a
% #

FanDuel wager of $200 would receive a credit of just $8.
89. To receive $200 worth of bonuses, a user enrolled in the “Welcome Bonus”

promotion would need to wager $5,000.
90. Advertising and other marketing have been critical to FanDuel’s growth and
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viability, drawing in new customers to grow their business and replace users who leave. As

FanDuePs CEO, Nigel Eccles, acknowledged, “Advertising was a very natural course. We

continue to grow that...It’s fair to say it put us on everyone's radar as we became mainstream.”
91. Facing criticism regarding the dramatic uptick in advertising and the increased

» i •

scrutiny it .generated, Eccles pointed to the company’s success and explained, “f don’t regret that

advertising helped us get there.”
v

VII. FanDuel Operates a Gambling Business

92. Since 1894, Article I, Section 9 of the New York State Constitution has expressly

prohibited bookmaking and all other forms of sports gambling (apart for an exception for pari-
mutuel betting on horseracing).

The New York Penal Law has long recognized crimes for promoting gambling,93.

including bookmaking, and for maintaining gambling devices and records. Gambling is defined,

in. part, as wagering on a “future contingent event” not under the bettor’s control or influence or a

“contest of chance.”
94. Recognizing that these laws and similar laws in other jurisdictions are directly

contrary to the DFS model, FanDuel’s U.S. website maintains that DFS “is considered a game of

skill and, therefore, legal.”
Yet, in the United Kingdom, where sports gambling is legal, FanDuel has taken

»

the necessary regulatory steps to operate as a legitimate online sports betting company. In an

October 30, 2015 article in the Herald Scotland, FanDuel said it planned to launch in the U.K.

soon. FanDuePs application with the U.K. Gambling Commission to operate “gambling

software” is listed as in progress on the Commission’s website. In a related statement, a FanDuel . •

spokesperson said the application “is a part of the regulatory compliance process to offer fantasy

95.

•
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sports in the UK market.”
When presenting to investors, FanDuel is even more direct about its relationship96.

to gambling.

97. For example, in an investor presentation, FanDuel noted it had hired the online

poker company Full Tilt’s head of affiliates to help FanDuel acquire new users. Indeed, several

of FanDuePs affiliates are gambling oriented, including companies like Vegas Insider and

BetVega, a sports betting and handicapping website and FanDuel’s ninth largest affiliate.

98. Elsewhere, FanDuel conceded to investors that when FanDuel surveyed its users

almost twenty-percent of respondents who acknowledged they bet or gamble said their friends

would describe them as “a bit of an addict.”
The investing community likewise views FanDuel and DFS companies as

gambling. For example, in a presentation prepared for the.FSTA’s winter conference in 2014 (the

“FSTA Presentation”), Eilers Research, a gaming industry research firm, compared DFS to the

“comparable industries” of casinos, lotteries, and sports betting:

99.
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Daily Fantasy Sports- Putting the Market in Perspective

Despite the recent surge in popularity the DFS market still pales in comparison to other
comparable industries:

DFS Market Relative to Other Industries in CYME ($ in Bln)
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100. In an analysis provided to one investor, FanDuel benchmarked its performance to

that of Bwin.Party, one of the largest online gambling companies in the world and whose core

business is sports gambling. Among other comparisons, the spreadsheets dropped the pretense of

referring to the bets on the FanDuel site as “fees,” comparing FanDuePs total “stakes” by quarter

to the equivalent numbers for Bwin.Party’s Sports Betting operation.

As reflected in the FSTA Presentation, DFS has had success converting casual

gamblers—like those who play the lottery—into DFS players. One slide observed that the large-
prize GPPs run by DraftKings, FanDuel, and others were already “attracting new users & serving

as a new alternative for some ticket/lottery players.”
Yet just as in poker, blackjack, and horseracing, a small percentage of

101.

102.

professional gamblers manage to use research, software, and large bankrolls to extract a
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disproportionate share of DFS jackpots.

103. With blackjack, professional players profit at the expense of the casino.

104. With poker and DFS, professional players, also known as “sharks,” profit at the

expense of casual players, also known as “minnows.”
%

105. Of the top 10,000 players by cumulative amount wagered, 74% lost money over

2013 and 2014.

106. On any given day, FanDuel will accept substantially more than five wagers placed

by New York residents. These wagers total significantly more than $5,000.
107. Based on numbers from FanDuel, over 250,000 individual New York residents

are registered with the company as of September 2015.
VIII. Gambling Addiction Associated with DFS is an Increasingly Serious Problem

108. Experts in gambling addiction and other compulsive behaviors have identified

DFS as a serious and growing threat to people at-risk for, or already struggling with, gambling-.
related illnesses.

DFS is an especially powerful draw for young males who are increasingly seeking109.

help for compulsive gambling related to DFS with counselors and appearing at Gamblers

Anonymous meetings.
110. For those struggling with gambling addiction or vulnerable to it, certain structural

characteristics make DFS particularly dangerous.

111. As Keith Whyte, the Executive Director of the National Council on Problem

Gambling (“NCPG”) explains, these structural characteristics—which are generally absent from

season-long fantasy leagues—include:

the ability for players to place large bets; the chance for players to win large
payouts; the high speed of play (or, put another way, the relatively short interval
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between the placing of a bet and the determination of the outcome of the bet); and
the perception of skill as a determinant in the outcome of the wager. .
112. Dr. Jeffrey L. Derevensky, Director of the International Centre for Youth

Gambling Problems and High-Risk Behavior at McGill University, notes that, among other

• things, false or misleading representations of the skill involved in DFS “can lead players to a

preoccupation with DFS, chasing of losses, and developing symptoms and behaviors associated

with a gambling disorder.”

IX. FanDuel Attracts Scrutiny as Gambling Business

113. After incorporating in 2009, FanDuel quietly attracted investments, but remained

relatively unknown outside of the subculture of DFS players and the investor community.
114. The FSTA Presentation estimated that just 2.5% of participants in traditional

leagues played DFS.

115. As the president of the FSTA observed earlier this year, as “recently as two years

ago everything changed. [DFS] was close to zero, a nascent pastime.”

116. Flush in 2015 with new investment capital, FanDuel began an advertising blitz

designed to expand DFS beyond its niche market and grow market share as quickly as possible.
117. The growth in DFS advertising has been as spectacular as it was sudden. For all of

2014, FanDuel spent just over $2 million on advertising with NBC Universal/Comcast. In just

the first ten months of 2015, FanDuel spent over $12 million with NBC Universal/Comcast.
118. Advertising'reached a peak in the weeks leading up to the 2015 NFL season,

when it became nearly impossible to watch televised sports without encountering a DFS

commercial.

On October 5, 2015, The New York Times published an expose titled “Scandal

Erupts in Unregulated World of Fantasy Sports” that introduced DFS for the first time to many

119.
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non-players. The story focused on DFS’ fairness and strongly suggested that a DraftKings

employee had improperly used inside information to improve his chances of winning on

FanDuel. .

120. On October 6, 2015, the Office of the New York Attorney General (“NYAG”)

opened an investigation

121. Reports soon emerged indicating that various other federal and state enforcement

agencies and regulators were probing the operations of the two companies.

122. Gaming officials in several states raised questions as to the legality of the DFS

business.
\ „

For an increasing number of states, the answer appears to be “no.”123.
Washington State

124. Washington State and New York State laws have identical statutory definitions of

“gambling” and “contest of chance.” Relying on those'definitions, the Washington State

Gambling Commission has previously declared that online “fantasy sports wagering is not

authorized for play in Washington State.”
125. While continuing to offer games in New York, neither DraftKings nor FanDuel

currently accept wagers in Washington State.1 On October 21, 2015, Chris Steams, Chairman of

the Washington State Gambling Commission, highlighted this inconsistency, observing in a

tweet: “NY definition of ‘contest of chance’ & ‘gambling’ same as WA’s .., .Yet DFS offered in

NY but not WA.”
Michigan

126. On September 1, 2015, the Chairman of the Michigan Gaming Control Board

. 1 In addition to Washington and Nevada, DraftKings and FanDuel do not currently accept wagers in Arizona,
Louisiana, Iowa, and Montana because of concerns related to state law.
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stated that that DFS is “illegal undercurrent Michigan law.”
Georgia

127. On September 23, 2015, citing the gambling prohibitions in the Georgia state

constitution and criminal laws, the Georgia Lottery Corporation demanded that the two rival

DFS companies explain “how it is that FanDuel and DraftKings are able to lawfully operate

. fantasy sports games in the State of Georgia.”
Nevada

128. On October 15, 2015, the Nevada Gaming Control Board issued a public notice

announcing that DFS constituted gambling.The notice stated, among other things, that:
« * %

because DFS involves wagering on the collective performance of individuals
participating in sporting events, under current law, regulation and approvals, in
order to lawfully expose DFS for play within the State of Nevada, a person must
possess a license to operate a sports pool issued by the Nevada Gaming
Commission.

In a memorandum dated October 16, 2015, the Office of the Nevada Attorney129.

General issued a formal opinion supporting the decision of the Nevada Gaming Control Board.
The opinion concluded:

In short, daily fantasy sports constitute sports pools and gambling games. They
may also constitute lotteries, depending on the test applied by the Nevada
Supreme Court. As a result, pay-to-play daily fantasy sports cannot be offered -in
Nevada without licensure.

130. FanDuel and DraftKings stopped accepting wagers in Nevada a few hours after

the decision of the Nevada Gaming Control Board.
Illinois

131. On October 16, 2015, a spokesperson for the Illinois Gaming Board expressed the

Board’s view that DFS is illegal in Illinois. The Board announced it was seeking a formal

opinion from the Illinois State Attorney General.The Attorney General separately received a
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request for an opinion on the legality of DFS from members of the Illinois Legislature.
132. On December 23, 2015, in response to the legislative inquiry, the Illinois Attorney

General issued an opinion concluding that “the daily fantasy sports contests offered by FanDuel

and DraftKings clearly constitute gambling,” as prohibited by the Illinois Criminal Code, and no

exemption applies.

FanDuel and DraftKings did not stop accepting wagers in Illinois and, on133.
December 24, 2015, filed suit seeking to override the Attorney General’s determination.

National Collegiate Athletic Association (“NCAA”)

And on August 27, 2015, the NCAA sent a cease-and-desist letter to FanDuel134.

objecting to DFS games involving college sports.
135. The NCAA’s letter provided that DFS is “inconsistent with our values, by-laws,

rules and interpretations regarding sports wagering,” and may violate the UIGEA, the

Professional and Amateur Sports Protection Act, arid state gambling laws.

136. On September 22, 2015, the NCAAreportedly told college athletic directors that

the NCAA considers DFS to be gambling, and that athletes found to violate a ban on playing

DFS would face a suspension from college sports of no less than one year.
137. FanDuel continues to run DFS game's connected with college sports contrail to

the NCAA’s specific demand.

FIRST CAUSE OF ACTION PURSUANT TO
EXECUTIVE LAW § 63(12):

NEW YORK STATE CONSTITUION ARTICLE I, SECTION 9

138. The plaintiff repeats and realleges paragraphs 1 through 135 as if fully set forth

herein.

139. Executive Law § 63(12) authorizes the Attorney General to bring an action to
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enjoin repeated illegal acts or persistent illegality in the carrying on, conducting, or transaction of

business.
140. Article I, Section 9 of the New York State Constitution prohibits any lottery or the

sale of lottery tickets, pool-selling, book-making, or any other kind of gambling, except lotteries

operated by the state, pari-mutuel betting on horse races, and casino gambling at no more than

seven facilities.

As set forth above, Defendant violates Article I, Section 9 of the New York State141.
Constitution by running a book-making or other kind of gambling business.

142. By its actions in violation of Article 1, Section 9 of the New York State .

Constitution, defendant has engaged in repeated and persistent illegal conduct in violation of

Executive Law § 63(12).

SECOND CAUSE OF ACTION PURSUANT TO
EXECUTIVE LAW § 63(12):

VIOLATION OF NEW YORK PENAL LAW § 225.10

143.- The plaintiff repeats and realleges paragraphs 1 through 140 as if fully set forth

herein.

144. Executive Law § 63(12) authorizes the Attorney General to bring an action to

enjoin repeated illegal acts or persistent illegality in the carrying on, conducting, or transaction of
/

business.

145. Penal Law § 225.10 prohibits any person from promoting gambling in the first

degree by knowingly advancing or profiting from unlawful gambling activity by engaging in
« •

bookmaking to the extent that he receives or accepts in any one day more than five bets totaling

more than five thousand dollars.

As set forth above, defendant violates Penal Law § 225.10 by knowingly146.
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advancing and profiting from unlawful gambling activity by receiving and accepting in any one

day, and indeed on many days, more than five bets totaling more than five thousand dollars.

147. • By its actions in violation of Penal Law §'225.10, defendant has engaged in

repeated and persistent illegal conduct in violation of Executive Law § 63(12).

THIRD CAUSE OF ACTION PURSUANT TO
EXECUTIVE LAW § 63(12):

VIOLATION OF NEW YORK PENAL LAW § 225.05

148. N The plaintiff repeats arid realleges paragraphs 1 through 145 as if fully set forth

herein.

149. Executive Law § 63(12) authorizes the Attorney General to bring an action to

enjoin repeated illegal acts or persistent illegality in the carrying on, conducting, or transaction of

business.
150. Penal Law § 225.05 prohibits any person from promoting gambling in the second

degree by knowingly advancing or profiting from unlawful gambling activity.
151. As set forth above, defendant violates Penal Law § 225.05 by knowingly

advancing or profiting from unlawful gambling activity.
152. By its actions in violation of Penal Law § 225.05, defendant has engaged in

repeated and persistent illegal conduct in violation of Executive Law § 63(12).

FOURTH CAUSE OF ACTION PURSUANT TO
EXECUTIVE LAW § 63(12):

VIOLATION OF NEW YORK PENAL LAW § 225.20

153. The plaintiff repeats and realleges paragraphs 1 through 150 as if fully set forth

herein.

154. Executive Law § 63(12) authorizes the Attorney General to bring an action to
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I

enjoin repeated illegal acts or persistent illegality in the carrying on, conducting, or transaction of
.
i

business. *

4

155; Penal Law § 225.20 prohibits any person from possessing gambling records in the

first degree when, with knowledge of the contents thereof, he possesses any writing, paper,

. instrument or article pf a kind commonly used in the operation or promotion of a bookmaking

scheme or enterprise, and constituting, reflecting or representing more than five bets totaling

more than five thousand dollars. '

i

. 156. As set forth above, defendant violates Penal Law § 225.20 by, with knowledge of

the contents thereof, possessing any writing, paper, instrument or article of a kind commonly

used in the operation or promotion of a bookmaking scheme or enterprise and constituting,

reflecting or representing more than five bets totaling more than five thousand dollars.

To wit, Defendant maintains a computer system recording hundreds of.thousands157.
i

of illegal wagers.
i

158. By its actions in violation of Penal Law § 225.20, defendant has engaged in

repeated and persistent illegal conduct in violation of Executive Law § 63(12).
i

I

FIFTH CAUSE OF ACTION PURSUANT TO
EXECUTIVE LAW § 63(12):

VIOLATION OF NEW YORK PENAL LAW § 225.15

159. The plaintiff repeats and realleges paragraphs 1 through 156 as if fully set forth

herein. 1%

V

160. Executive Law § 63(12) authorizes the Attorney General to bring an action to

enjoin repeated illegal acts or persistent illegality in the carrying on, conducting, or transaction of
i

. business.

161. Penal Law § 225.1,5 prohibits any person from possessing gambling records in the
I
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second degree when, with knowledge of the contents thereof, he possesses any writing, paper,

instrument or article of a kind commonly used in the operation or promotion of a bookmaking

scheme or enterprise.
162.- As set forth above, defendant violates Penal Law § 225.15 by, with knowledge of

the contents thereof, possessing any writing, paper, instrument or article of a kind commonly

' used in the operation or promotion of a bookmaking scheme or enterprise.
163. To wit, Defendant maintains a computer system recording hundreds of thousands

of illegal wagers. *

164. By its actions in violation of Penal Law § 225.15, defendant has engaged in

repeated and persistent illegal conduct in violation of Executive Law § 63(12).

SIXTH CAUSE OF ACTION PURSUANT TO
EXECUTIVE LAW § 63(12):

REPEATED AND PERSISTENT FRAUDULENT CONDUCT

165. The plaintiff repeats and realleges paragraphs I through 152 as if fully set fbrth

herein.

166. Executive Law § 63(12) authorizes the Attorney General to bring an action to

enjoin repeated or persistent fraudulent conduct.

As set forth above, defendant has engaged in repeated and persistent fraudulent167.
acts by conduct, including but not limited to:

a.. Misrepresenting that defendant complies with applicable laws

b. Misrepresenting the likelihood of a casual player will win a jackpot;

. c. Misrepresenting the degree of skill implicated in the games;

d. Misrepresenting that defendant’s games are not considered gambling; and

e. Misrepresenting the “Welcome Bonus” promotion and that defendant will .
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match the initial deposit of a new user up to $200.

168. By these actions, defendant has engaged in repeated and persistent fraudulent
, ' %

conduct in violation of Executive Law § 63(12).

SEVENTH CAUSE OF ACTION PURSUANT TO
BUSINESS CORPORATION LAW § 1303

169. The plaintiff repeats and realleges paragraphs 1 through 166 as if fully set forth

herein.
170. Business Corporation Law (“BCL”) § 1303 authorizes the Attorney General to

bring an action or special proceeding to enjoin or annul the authority of any foreign corporation

which within this state contrary to law has done or omitted any act which if done by a domestic

corporation would be a cause for its dissolution under section 1101.
171. . BCL § 1101(a)(2) provides that where a corporation has exceeded the authority

conferred on' it by law or abused its powers contrary to the public policy of the state, it is liable to

be dissolved.
172. As set forth above, defendant operates an illegal gambling business in violation of

the New York State Constitution, New York Penal Law, and other applicable statutes.

173. Defendant has also engaged in repeated and persistent fraudulent acts by conduct,

including but not limited to:

a. Misrepresenting that defendant complies with applicable laws

b. Misrepresenting the likelihood that a casual player will win a jackpot;

c. Misrepresenting the degree of skill implicated in the games;

d. Misrepresenting that defendant’s games are not considered gambling; and

e. Misrepresenting the “Welcome Bonus” promotion and that defendant will
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match the initial deposit of a new user up to $200. .

174. As such, defendant has abused its powers contrary to the public policy of the

state, warranting annulment of its authority to do business in this state and an injunction against

its continued operation of an illegal gambling business.

EIGHTH CAUSE OF ACTION PURSUANT TO
GENERAL BUSINESS LAW § 349

175. The plaintiff repeats and realleges paragraphs 1 through 172 as if fully set forth

herein.
176. GBL § 349 prohibits deceptive acts and practices in the conduct of any business,

, 4

trade, or commerce in the state of New York.
177. As set forth above, defendant has engaged in deceptive acts and practices in

violation of GBL § 349 by conduct, including, but not limited to:

a. Misrepresenting that the defendant complies with applicable laws;

b. Misrepresenting that a casual player is likely to win a jackpot;

c. Misrepresenting that DFS is a skill game;

d. Misrepresenting that defendant’s games are not considered gambling; and

e. Misrepresenting the “Welcome Bonus” promotion and that defendant will

match the initial deposit of a new user up to $200.
1

178. By its actions in violation of GBL § 349, defendant has engaged in repeated and

persistent illegal conduct in violation ofExecutive Law § 63(12).

NINTH CAUSE OF ACTION PURSUANT TO
GENERAL BUSINESS LAW § 350

179. The plaintiff repeats and realleges paragraphs 1 through 176 as if fully set forth
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herein.
180. . GBL § 350 prohibits false advertising in the conduct of any business, trade,,or

commerce in the state of New York.
As set forth above, defendant has engaged in false advertising in violation of GBL181.

§ 350 by conduct, including, but not limited to:

a. Advertising that defendant complies with applicable laws;

b. Advertising that a casual player is likely to win a jackpot;

c. Advertising that DFS is a skill game;

d. Advertising that defendant’s games are not considered gambling; and

e. Advertising that defendant will match an initial deposit of a new user up to

$200.

PRAYER FOR RELIEF

WHEREFORE, plaintiff requests an order and judgment:

Permanently and preliminarily enjoining defendant from violating the laws of the1 .

State of New York, including: Executive Law § 63(12); General Business Law §§ 349, 350, and

350-d; Penal Law §§ 225.05, 225.10, 225.15, and 225.20, and Article 1, Section 9 of the New

York State Constitution;

Directing defendant to produce an accounting of monies collected from2.

consumers in New York playing any of its games in violation of Executive Law § 63(12);

General Business Law §§ 349, 350, and 350-d; Penal Law §§ 225.05, 225.10, 225.15, and

225.20, and Article I, Section 9 of the New York State Constitution;

3. Directing defendant to disgorge all monies resulting from the fraudulent and
J

illegal practices alleged herein;
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Directing defendant to pay damages caused, directly or indirectly, by the

fraudulent and deceptive acts and repeated fraudulent acts and persistent illegality complained of

herein plus applicable pre-judgment interest;

4.

Directing defendant to make restitution of all funds obtained from consumers in5.
connection with the fraudulent, deceptive, .and illegal acts complained of herein;

Directing defendant to pay a civil penalty of up to $5,000.00 for each violation of6.
* >

GBL Article 22-A, pursuant to GBL § 350-d;

Directing such other equitable relief as maybe necessary to redress defendant’s7.
violations of New York law;

8. Awarding plaintiff costs of $2,000.00 pursuant to CPLR § 8303(a)(6); and

Granting such other and further relief as the Court deems just and proper.9.

Dated: New York, New York
December 31, 2015

Respectfully submitted,

ERIC T. SCHNEIDERMAN
Attorney General of the State of New York
Attorney for Plaintiffs

/
V

By:
Kathleen McGee,
Bureau Chief, Internet Bureau
Simon G. Brandler,
Senior Advisor and Special Counsel
120 Broadway

. New York, NY 10271
(212) 416-8196

Of Counsel:
Aaron Chase
Jordan Salberg
Nicholas Suplina
Justin Wagner
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Exhibit E: Order of Supreme Court,
New York County, Dec. 11, 2015
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Ihutcx NO. 453054/2015
RECEIVED NYSCEF: 12/11/2015

r
NYSCEF DOC. NO. 107

*•SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY

PRESENT: MANUEL J. MENDEZ PART 13
Justice

THE PEOPLE OF THE STATE OF NEW YORK, By
ERIC T. SCHNEIDERMAN, Attorney General of the
State of New York. 453054/2015JNDEX NO.

MOTION DATE 11-25-2015
MOTION SEQ. NO.

Plaintiff.
-against- 001

MOTION CAL. NO.
ORAFTKINGS, INC..

Defendant.

The following papers, numbered 1 to 16 were read on this motion to/for Injunctive relief:

PAPERS NUMBERED

Notice of Motion/ Order to Show Cause — Affidavits — Exhibits
Answering Affidavits — Exhibits
Replying Affidavits

1 - 5•••

6 - 1 6cross motion••
<3
2
O
CO Cross-Motion: Yes X No<
UJ
DC

Upon a reading of the foregoing cited papers, it is Ordered that plaintiff's motion
seeking injunctive relief, enjoining and restraining Draftings, Inc. from doing business
in the State of New York, accepting entry fees, wagers or bets from New York
consumers in regards to any competition, game or contest run on Draftkings, Inc.’s
website, filed under Motion Sequence 001, is granted and decided in accordance with
the attached Decision and Order filed under Index #453056/2015, Motion Sequence
001.
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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY

MANUEL J. MENDEZPRESENT: PART 13
Justice

THE PEOPLE OF THE STATE OF NEW YORK, By
ERIC T. SCHNEIDERMAN, Attorney General of the
State of New York, 453056/1SINDEX NO.

MOTION DATE 11-2S-1S
MOTION SEQ.NO. 001
MOTION CAL..NO.

Plaintiff,
-against -

FANDUEL. INC..
Defendant.

Tho following popors, numborod 1 to 14 wore road on this motion to/for Injunctive relief:

PAPERS NUMBERED

.Notice of Motion/ Order to Show Cause — Affidavits — Exhibits ...
Answering Affidavits — Exhibits

•Roplylng Affidavits

1 » 7
8 - 13cross motion
14

••s? Cross-Motion : Yes X No2 ;o •w .
Upon a reading of the foregoing cited papers it is Ordered that the motion by Eric

T. Schneiderman, in his official capacity as Attorney General of the State of New York,
for an Order seeking injunctive relief, enjoining and restraining Fanduel. Inc. from doing
business jn the State of New York, and from accepting entry fees, wagers or bets from
New York consumers in regards to any competition, game or contest run on defendant's
website, is granted. The motion by Eric T. Schneiderman, in his official capacity as
Attorney General of the State of New York, filed under Index #453054/2015, Motion
Sequence 001, seeking injunctive relief, enjoining and restraining Draftkings, Inc. from

. doing business in the State of New York, accepting entry fees, wagers or bets from New
York consumers in regards to any competition, game or contest run on Draftkings, Inc/s
website, is granted.

Fanduel Inc.'s motion filed under Index # 161691/2015, Motion Sequence 001,
seeking art Order pursuant to CPLR § 56301 and 6313, granting a preliminary injunction
and temporary restraining order against the Attorney General of the State of New York
and the State of New York, from taking any enforcement actionnr other action derived
from any allegation that the operation of daily fantasy sports cohtests are a violation of
law. against Fanduel, Inc., and its employees, agents and suppliers of goods and services
is denied. Draftkings Inc.'s motion fifed under Index Number 102014/2015, Motion
Sequence 001, seeking an Order pursuant to CPLR § §6301 and 6313 granting a
preliminary injunction and temporary restraining order against the Attorney General of the
State of New York and the State of New York from taking any enforcement action or
other action, against Draftkings, Inc,, and its employees, agents and suppliers of goods
and Services, and for expedited discovery, hearing and trial, is denied.

Fanduel, Inc. and Draftkings, Inc. are online Daily Fantasy Sports (DFS) companies
that operate websites. On October 6. 2015, the Office bf the New York Attorney
General (hereinafter referred to as "NYAG") commenced an investigation into both
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Fanduel, Inc. and Draftkings, Inc., related to allegations that employees of the competing
company websites utilized inside information to improve chances of winning competitions
on the competing sites. As a result of the investigation the NYAG determined that the
DFS competitions on Fanduel, Inc. and Draftkings, Inc. websites, are in actuality illegal
gambling operations, subjecting the public to the fraudulent perceptions that the games
are winnable.

On November 10, 2015 the NYAG served a "cease and desist” letter on both
companies; demanding that they, "cease and desist from illegally accepting wagers in
New York State in connection with 'Daily Fantasy Sports (DFS)." The NYAG's
investigation determined that DFS on Fanduel, Inc. and Draftkings, Inc., results in
customers placing bets on events they cannot control or influence, "on the real-game
performance of professional athletes" and that in reality the entrance fees are wagers on
a "contest of chance." with the results depending on numerous elements of chance to a
"material degree." The NYAG also determined that the Websites involve the companies
having full and active control with direct profit from the wagering, they set prizes, control
relevant variables such as athletes wages, and promote themselves like a lottery. DFS
on the companies websites was deemed to create public health and economic concerns
including the equivalent of gambling addiction, with advertisements misleading the public
with the lure of easy money while only the top one percent, typically professional
gamblers profit. The NYAG pursuant to General Business Law 5 §349 and 350, provided
five days for Fanduel, Inc, and Draftkings, Inc. to show why the NYAG should not initiate
any proceedings.

On November 13, 2015, Fanduel Inc. commenced an action against Eric T.
Schneiderman, in his official capacity as NYAG and the State of New York, under Index
#161691/2015. The complaint asserts two causes of action seeking declaratory and
injunctive relief and alleges that Fanduel Inc. operates in compliance with NeW York Law
and functions as a game of skill. Fanduel, Inc., tinder Index #161691/2015, brought an
Order to Show Cause seeking a preliminary injunction and temporary restraining order
pursuant to CPLR §6301 and §6313, enjoining Eric T. Schneiderman^ in his capacity as
NYAG, and the State of New York, from taking any enforcement action or other action
derived from any allegation that the operation of DFS contests are a violation of the law,
as against Fanduel, Inc., and its employees, agents and suppliers of goods and services.
On November 16. 2015, this Court denied Fanduel Inc.'s application for a temporary
restraining order and reserved its decision on the injunctive relief. This Decision and
Order also addresses the defendant's motion filed under Index #161691/2015, Motion
Sequence 001.

On November 13, 2015, Draftkings, Inc. commenced an Article 78 proceeding
under index #102014/2015, against the NYAG and the State of New York. The verified
petition alleges that the actions of the NYAG are arbitrary and capricious, in excess of
his jurisdiction, and seeks declaratory' and injunctive relief. The petition asserts claims of
violation of the due process and separation of powers provisions in the New York State
Constitution and violation of equal protection provision and uncompensated takings in
violation of the New York State Constitution, the U.S. Constitution, and 42U.S.C.
§1983. Draftkings, Inc. also asserted claims of tortious interference with a contract and
tortious interference with prospective business relations. Draftkings, Inc. brought an
Order to Show Cause seeking injunctive relief and a temporary restraining order, enjoining
the NYAG and the State bf New York, from taking any enforcement action or other
action derived from any allegation that the operation of daily sports contests are a
violation of the law, together with seeking expedited discovery, hearing and trial. On
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November 16, 2015 this Court denied Draftings, Inc.'s application for a temporary
restraining order and reserved its decision on the injunctive relief. This Decision and
Order also addresses Draftkings, Inc.'s motion filed under Index #102014/2015, Motion
Sequence 001.

The NYAG commenced an action against Fanduel Inc., under index
#453056/2015, on November 17, 2015. The complaint asserts nine causes of action
and alleges that plaintiff under the authority of Executive Law §63[12], is entitled to
enjoin the defendants from illegal and fraudulent conduct and seeks injunctive relief
pursuant to Business Corporation Law (BCL) §1303, General Business Law (GBL) §§ 349
and 350. The NYAG's motion filed under index # 453056/2015, Motion Sequence 001,
seeks an Order pursuant to Executive Law §63(12] BCL§1303, GBL § §349 and 350,
and CPLR § §6301 and 6313 enjoining and restraining Fanduel, Inc., from doing business
in the State of New York as a result of its fraudulent and illegal practices. The NYAG
also seeks to enjoin the defendant from accepting entry fees, wagers or bets from New
York consumers in regards to any competition, game or contest run on its website.

The NYAG commenced a separate action against Draftkings, Inc., under index
#453054/2015, on November 17, 2015 asserting nine causes of action making the
same allegations as were asserted against Fanduel, Inc. The NYAG's motion filed under
index #453054/2015, Motion Sequence 001, seeks an Order granting the same
injunctive relief against Draftkings, Inc., as is sought against Fanduel, Inc..

The NYAG on its motions filed under index #453054/2015 and 453056/2015
argues that pursuant to Executive Law §63(12], the Attorney General has authority to
seek injunctive relief because of Fanduel, Inc. and Draftkings, Inc.'s repeated, ongoing,
illegal and fraudulent activities. The NYAG also seeks injunctive relief under the consumer
protection provisions of GBL § § 349 and 350. Pursuant to BCL §1303, the NYAG
claims empowerment to sue to enjoin and restrain Fanduel, Inc. and Draftkings, Inc, as
foreign corporations registered in Delaware, and doing business in New York from doing
business in New York as a result of the fraudulent and illegal acts or practices.

Executive Law §63(12], permits the NYAG to bring an action for injunctive relief or
• damages to remedy repeated fraud or illegality {State of New York v. Princess Prestige

Co.. 42 N Y. 2d 104, 366 N.E. 2d 61. 397 N.Y.S. 2d 360 (19771). The NYAG is
entitled to injunctive relief pursuant to Executive Law § 63 [12], upon a showing that
there was a repeated statutory violation (Schneiderman v. One Source Networking, Inc.,
125 AiD. 3d 1345, 3 N.Y.S. 3d 505 (4,h Dept., 2015]). A prima facie claim of fraud
pursuant to Executive Law § 63 (12), is established by showing that, "...the act
complained of has the capacity or tendency to deceive, or creates ah atmosphere .
conducive to fraud" (People ex rel. Spitzer v. Applied Card Sys., Inc., 27 A.D. 3d 104,
805 N.Y.S. 2d 175 (1M Dept., 2005] and People ex rel. Spitzer V. General Electric
Company. Inc., 302 A.D. 314, 756 N.Y.S. 2d 520 (1M Dept., 2003]).

•
Pursuant to GBL §349, a prima facie case is established by a showing of injury

resulting from "consumeroriented conduct," and that the defendant is engaging in an act
or practice that is materially misleading or deceptive, likely to, "...mislead a reasonable
consumer acting reasonably under the circumstances" (Oswego Laborers' Local 214
Pension Fund v. Marine Midland Bank, 85 N.Y. 2d 20, 647 N.E. 2d 741 , 623 N.Y.S; 2d
529 (1995j). Pursuant to GBL §349, an omission is deceptive, if a business possesses
material or information relevant to the consumer and fails to provide it to the consumer
(Oswego Laborers' Local 214 Pension Fund v. Marine Midland Bank, 85 N.Y. 2d 20,
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supra). GBL §350. specifically applies to false advertising, otherwise the standard to
establish a prima facie case is the same as that for a claim, pursuant to GBL §349.
(Goshen v. Mutual Life Ins. Company of New York, 98 N.Y. 2d 314, 774 N.E. 2d 1190,
746 N.Y.S. 2d 858 [2002)). GBL §350, also requires an allegation of reliance on, or
knowledge of the defendant's advertisement (Non-Linear Trading Co. v. Braddis
Associates. Inc., 243 A.D. 2d 107, 675 N.Y.S. 2d 5 (1*’ Dept.,1998».

BCL §1303, permits the NYAG to, "...bring an action to enjoin or annul the
authority of a foreign corporation which operates within this state contrary to law, has
done or omitted any act which if done by a domestic corporation would be a cause for its
dissolution under section 1101(Attorney-general's action for judicial dissolution}..."
(McKinney's Con.Laws Annotated, Business Corporation Law §1303). BCL §1303, has
been applied to enjoin a foreign corporation from doing business in a fraudulent or illegal
manner and the court can grant a decree of forfeiture and annulment of the right to do
business in the state of New York (People v. American Ice. Co., 135 A.D. 180, 120
N.Y.S. 41 (1** Dept., 1909».

The NYAG argues that the DFS games played on the Fanduel, Inc. and Draftings,
inc. websites constitutes illegal sports gambling as defined in the New York State
Constitution Article I, § 9(1] and under Penal Law §225.00-225.40, specifically Penal
Law §225.05, §225.10, §225.15 and §225.20 which are alleged to have been violated.
It is the NYAG's contention that Penal Law sections § §225.00-225.40, apply to the DFS
games played on Fanduel, Inc. and Draftkings, Inc.'s websites, which is "gambling" as
defined in Penal Law §225.00 [2], with each player participating in a "contest of chance"
as defined in Penal Law §225.00 [1], not a game of skill.

New York State Constitution Article I. §9[1). states in relevant part,

no lottery or the sale of lottery tickets, pool-selling, book making or anv
other kind of gambling, except lotteries operated by the state and the sate
of lottery tickets in connection therewith as may be authorized and prescribed
by the legislature, the net proceeds of which shall be applied exclusively to
or in aid or support of education in this state as the legislature may prescribe,
except pari-mutual betting on horse races as may be prescribed by the
legislature and from which the state shall derive a reasonable revenue for the
support of government, and except casino gambling at no more than
seven facilities as authorized and prescribed by the legislature, shall hereafter
be authorized or allowed within this state; and the legislature shall pass
appropriate laws to prevent offenses against anv of the provisions of this
section." (Emphasis added) (McKinney's Con. Laws Annotated, Const. Art. I,
§9[1».

* « •

The provisions of New York State Constitution Article I, §9[1], reflects the public
policy of the State of New York against commercialized gambling. The New York State
Constitution Article I, §9111 permits the legislature through the relevant sections of the
Penal Law to regulate gambling, the statutory provisions are subject to strict construction
and prohibit unauthorized activity. Laws authorizing gambling should not be extended by
implication beyond what is specified by the Legislature (New York Racing Ass’n, Inc. v.

“ Hoblock, 270 A.D. 2d 31, 704 N.Y.S .2d 52 (1** Dept., 2000».
The definition of "gambling" is found in the Penal Law §225.00 [2), which defines

gambling as when a person, "... stakes or risks something of value upon the outcome of
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a contest of chance or a future contingent event not under his control or influence, upon
an agreement or understanding that he will receive something of value in the event of a
certain outcome." (McKinney's Con. Laws Annotated, Penal Law §225.00(2]), Penal
Law §225.00 (6] defines "something of value" as, "...any form of money or property
or credit...involving...a privilege of playing at a game or scheme without charge," the
award of a free game has been held a violation of the Penal Law. The term "something of
value," is established by the payment of cash to play, and the receipt of a cash award.
(Plato's Cave Corp. v. State Liquor Authority,68 NY 2d 791,498 N.E. 2d 420, 506
N.Y.S. 2d 856 (1986]).

•••

It is the NYAG's contention that-DFS played on Fanduel, Inc. and Draftkings, Inc.,
results in customers placing bets labeled "entrance fees" on events they cannot control
or influence, relying on the real-game performance of professional athletes, to win a
prize, which amounts to gambling as defined in Penal Law §225.00 (2). The NYAG
claims that the "entrance fee" is not returned in the event of a loss and because the
statute only requires "something of value," not requiring that it be classified as a "bet or
wager" the "entrance fee" is sufficient to establish gambling.

In support of the NYAG's contention, internet screen shots are submitted showing
the manner in which a potential DFS. player may sign-up for each of the websites. The
published rules or terms of use for each website include statements of legality and the -
finality of the roster. Terms of use and rules for each website establish that a player
selects a set number of professional athletes for their DFS team and once the DFS team
is selected, the players are "locked in," and the selections may no longer be changed.
Scoring for the DFS team is tallied by Fanduel, Inc. and Draftkings, Inc., who rely on
individual real game performances of the athletes selected for the DFS team by the online
player. The NYAG provided a copy of the DFS scoring system for professional football
but the scoring system varies with different types of sports. The terms of use and rules
for each website state that points allotted to the DFS team are affected if there is a rain
out, postponement, suspension, or shortened game for any of the DFS athletes selected
by the player as part of the DFS team. The final tally of a daily or weekly DFS
competition occurs when the final box scores of the sporting events of the respective
DFS team players have concluded.

The NYAG claims the "entrance fees" a DFS player can pay ranges from $.25 to
$10,600.00 on Draftkings. Inc.'s website and from $1.00 to $10,600.00 on Fandtiel,
Inc.'s website. The amounts of the entrance fee is calculated in part on salary capped at
up to $50,000.00 and on the athletes perceived value. There are multiple types of
contests a DFS player may enter including, "head to head" match-ups involving a DFS
player betting that the line-up they choose will perform better than those picked by
another DFS player, and "Guaranteed Prize Pools" involving a pool with up to hundreds
of thousand other players. It is also the NYAG's contention that the types of games
played are more like "parlay" bets contingent on combinations of games and "prop" bets
relying on statistics, than "contests of skill." The NYAG submits advertisements for
Fanduel, Inc. and Draftkings, Inc. as proof that they advertise themselves as legal,
operate in a manner similar to that of a lottery, and that they claim competitions are
"winnable" regardless of the level of skill, with instant gratification to DFS players.

It is the NYAG's contention that both Fanduel, Inc. and Draftkings, Inc. take
between 6% and more than 14% of the "entry fee" as "commission" on every
competition, and equates this to the equivalent of a "rake"- or "vig" charge taken on
Wagers by a sports bookie. Their terms of use on entry fees are exactly alike, there is no
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specific set fee or percentage paid as an entry fee, DFS players participate in a contest
with the amount debited from their account determined by Fanduel, Inc. and Draftkings,
Inc.. There is no breakdown of fees per type of game, which across different sports Can
potentially result in multiple entry fees paid daily by the same DFS player, allowing
Fanduel, Inc. and Draftkings, Inc. to profit from every entry fee being paid.

Penal Law 5225.00 11] defines "'Contest of Chance' to mean, "...any contest,
game, gaming scheme, or gaming device in which the outcome depends in a material
degree upon an element of chance, notwithstanding that skill of the contestants may also
be a factor therein" (emphasis added), (McKinney's Con. Laws Annotated, Penal Law
5225.00(1]).

The NYAG contends that DFS played on the websites are "contests of chance"
because although the skill of the contestants is a factor, the outcome depends
substantially on chance and factors not within the DFS player's control, including
whether the athletes chpsen are injured, or the game is "rained out." Furthermore, once a
team is chosen for a contest there is no means of physically altering the outcome.

4t

Fanduel, Inc. and Draftkings, Inc., do not refute the evidence provided by the
NYAG, instead each seeks a preliminary injunction pursuant to CPLR § 6301 and a
temporary restraining order pursuant to CPLR § 6313. They argue that DFS games as
played on their websites are not illegal gambling. They claim that DFS is a "game of skill" . .
and not a "contest of chance," with DFS players acting like general managers and relying
on a team that does not exist in reality. They refer to Humphrey v. Viacom, Inc., 2007
WL 1797640, and the Federal Unlawful Internet Gambling Enforcement Act of 2006
(UIGEA) 31U.S.C. § 55362, 5363, as support for their contention that they have the
likelihood of success because, they argue, DFS is not illegal gambling as defined in the
New York Penal Lew §225.00.

CPLR § 6301 grants this court the power to issue an order directing that a party
be enjoined from performing an act, or to refrain from performing an act which would be
injurious. The issuance of a preliminary injunction is within the discretion of the trial
court. A movant seeking a stay or injunction, is required to show, "(1) the likelihood of
ultimate success on the merits; (2) irreparable injury to him absent granting of the
preliminary injunction; and (3) that a balancing of the equities favors his position" (Doe
v. Axelrod, 73 N.V. 2d 748. 532 N.E. 2d 1272, 536 N.Y.S. 2d 44 (1998] and Nobu
Next Door, LLC v. Fine Arts Housing, lnc.f 4 N.Y. 3d 639, 833 N.E. 2d 191, 800 N.Y.S.
2d 48 [2005]).

A preliminary injunction should not be granted unless its necessity and justification
is Clear based on undisputed facts (Residential Board of Managers of the Columbia
Condominium v. Alden, 178 A.D. 2d 121, 576 N.Y.S. 2d 859 IIs* Dept.. 1991]). The
likelihood of ultimate success on the merits requires a prima facie showing of the right to
relief (DiMartirti v. Chatham Green, Inc.. 169 A.D. 2d 689, 575 N.Y.S. 2d 712 [1“ Dept.,
1991]). Irreparable injury requires a showing that there is no other remedy at law,
including monetary damages, that could adequately compensate the party seeking relief
(Zodkevitch v. Feibush, 49 A.D. 3d 424, 854 N.Y.S. 2d 373 11“ Dept., 2008]). The
balancing of the equities requires the Court to determine the relative prejudice to each
party accruing from a grant or denial of the requested relief (Ma v. Lien, 198 A.D. 2d
186, 604 N.Y.S. 2d 84|1s‘ Dept., 1993]). CPLR §6313 permits the imposition of a
temporary Restraining Order pending the determination of a motion for preliminary
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injunction (People v. Asiatic Petroleum Corp., 45 A.D. 2d 835, 357 N.Y.S. 2d 542 11“
Dept., 1974J).

Fanduei, Inc. end Draftings Inc., each refer to Humphrey v. Viacom, Inc., 2007
WL 1797648 [D.C.N.J., 2007], an unreported decision from the New Jersey U.S.
District Court addressing the New Jersey Qui Tam statute (N.J.S.A. 2A:40-1) permitting
illegal gambling losers to recover losses. This case has no application in this jurisdiction
and is distinguishable. The Court in Humphrey v. Viacom, Inc., granted a motion to
dismiss the complaint, and determined that the payment of an entry fee in order to
participate in seasonal fantasy sports is not an illegal "wager" or "bet" pursuant to the
New Jersey Qui Tam statue. The Court in Humphrey v. Viacom, Inc., stated that, "entry
fees do not constitute bets or wagers where they are paid unconditionally for the
privilege of participating in a contest, and the prize is for an amount certain that is
guaranteed to be won by one of the contestants (but not the entity offering the prize}."
Humphrey v. Viacom, Inc., involved seasonal fantasy sports in which the players paid a
nonrefundable one time entry fee. Contrary to Humphrey v. Viacom, Inc., the facts in
this action involve DFS, the participants pay a fee every time they play,potentially
multiple times daily'instead of one seasonal entry fee, with a percentage of every entry
fee being paid to Fanduei, Inc. and Draftkings, Inc.. Furthermore the New York State
Penal Law does not refer to "wagering" or "betting." rather it states that a person, "risks
something of value." The payment of an "entry fee" as high as $10,600.00 on one or
more contests daily coutd certainly be deemed risking "something of value." The
language of Penal Law §225.00 is broadly worded and as currently written sufficient for
finding that DFS involves illegal gambling.

Fanduei. Inc. and Draftkings, Inc. refer to the Federal Unlawful Internet Gambling
Enforcement Act of 2006 (UIGEA) 31U.S.C. § §5362, 5363, arguing it carves out an
exception for Fantasy Spoils. UIGEA [1][e][ix], permits participation in, "any fantasy or
simulation sports game or educational game or contest in which...no fantasy or
simulation sports team is based on the current membership of an actual team that is a
member of an amateur or professional sports organization..."(31U.S.C. §5362 (1][e][ix]|
The UIGEA language exempting fantasy sports has no corresponding authority under
New York State taw as currently, written. UIGEA creates an exception for state statutes,
specifically stating, "The term 'unlawful internet gambling' means to place, receive, or
otherwise knowingly transmit a bet or wager by means which involves the use, at least
in part, of the Internet where such bet or wager is unlawful under any applicable Federal
or State Law in the State or Tribal lands in which the bet or wager is initiated, received
or otherwise made (emphasis added) (31U.S.C.' §5362 (2].[10][A]). The exception found
in UIGEA does not apply under the current New York State statutory language. UIGEA
by its own language does not apply to "...placing, receiving, or otherwise transmitting a
bet or wager where..(i) the bet or wager is initiated and received or otherwise made
exclusively within a single State;..."(31U.S.C. §5362 (2] [10][B](I], (ii]|. UIGEA is not a
basis to find the NYAG exceeded its authority or to grant Fanduei, Inc. and Draftkings,
Inc., the injunctive relief sought.

Fanduei, Inc. and Draftking, Inc.'s claims of laches or estoppel cannot be invoked
against a government agency to prevent the discharge of statutory duties where the acts
the agency seeks to prevent could easily result in extensive public fraud (Parkview
Associates v. City of New York, 71 N.Y. 2d 274 77, 519 N.E. 2d 1372, 525 N.Y.S. 2d
176 [1988] and New York State Medical Transporters Ass'n, Inc. v. Perales, N.Y. 2d
126, 566 N.E. 2d 134, 564 N.Y.S. 2d 1007 11990]). The possibility of estoppel against
a governmental agency is to be denied, in all blit the, "rarest of cases" such as where.
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(1) there is no awareness of the law sought to be enforced and it could not be discoveredby reasonable diligence, (2) there is no potential for public fraud and (3) "manifestinjustice" will result (New York State Medical Transporters Ass'n, Inc. v. Perales, N.Y. 2d126, supra). The DFS corporations, have not stated a basis to find the "rarest of cases"exception applies to the NYAG's claims, and the potential for public fraud has not beeneliminated. Defendant's contention that plaintiff failed to seek restraint as to SeasonalFantasy Sports, is not relevant to the pending motion because that relief is not beforethis Court.

Draftings, Inc., has asserted constitutional arguments of violations of due process
and equal protection in its Order to Show Cause seeking injunctive relief. Due process
requires notice and the opportunity to be heard (People v. Apple Health & Sports Clubs,
80 N.Y. 2d 803, 599 N.E. 2d 279, 587 N.Y.S. 2d 279 (1992]}. The NYAG conductedan investigation over the course of a month and provided both notice and an opportunity
for Draftings. Inc. to be heard in the November 10, 2015, "cease and desist letter."
Draftkings, Inc. commenced a special proceeding and brought an Order to Show Cause
seeking injunctive relief during the period provided by the NYAG. The due process
argument fails because Draftkings, Inc. has been provided with the opportunity to be
heard by both the NYAG and this Court. The equal protection argument also fails to
avoid injunctive relief. Draftkings, Inc. claims that the NYAG is selectively enforcing the
illegal gambling provisions of Penal Law § §225.00-225.40, solely against DFS as played
on the corporation's website. Draftkings, Inc. is required to provide evidence that other
DFS websites or corporations that are "similarly situated" have been exempted by the
NYAG from its investigation and enforcement to establish a violation of the equal
protection provisions of the Constitution (Dezer Entertainment Concepts, Inc. v. City of
New York, 8 A.D. 3d 37, 778 N.Y.S. 2d 18 [1« Dept., 2004». Draftkings, Inc. failed to
provide evidence that "similarly situated" DFS websites were exempted from the
NYAG's investigation, such that injunctive relief should be denied,

Draftkings, Inc. asserted the constitutional argument of separation of powers in
its Order to Show Cause filed under index it 102014/2015. It fails to establish that the
injunctive relief sought by the NYAG should be avoided under the separation of powers
doctrine. It is Draftkings, Inc.'s contention that the NYAG by its interpretation of the
New York State Constitution, Article I. §9 and the Penal Law, is engaging in "Judicial
powers" and "legislative powers" instead of applying executive authority. Draftkings,
Inc. claims that the NYAG is applying judiciary power by determining whether a particular
individual or company has violated the law and seeking to shut the company down.
The November 10, 2015, "cease and desist letter," was not a final determination, and
the NYAG In providing the opportunity for Draftkings, Inc. to be heard did not infringe on
"judicial powers." The injunctive relief sought by the NYAG is not seeking to determine
the ultimate issues raised by the parties.

Draftkings, Inc. claims that the NYAG is engaging in policy decisions that should
be restricted to the legislature. The separation of powers is implied in each of the three
coordinated branches of government: executive, legislative and judicial. The Legislature's
powers involve, "making critical policy decisions, while the executive branch's
responsibility is to implement those policies." Although there is a' "functional separation"
between the legislative and the executive branches they, "...cannot neatly be divided into
isolated pockets" (Bourquin v. Cuomo, 85 N.Y. 2d 781, 652 N.E. 2d 171, 628 N.Y.S. 2d
618 (1995». The four part test for infringement of legislative powers involves
determining if an agency. (1) is not authorized to, "structure its decision making in a
cost-benefit analysis," (2) create a comprehensive set of rules without guidance from the
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legislature, (3) is acting to "fill the vacuum" in an area the legislature had been unable to,"reach an agreement on the goals and methods that should govern" and (4) the technicalcompetence necessary to provide details for broadly stated legislative policies (Boreali v.Axelrod, 71 N.Y. 2d 1, 517 N.E. 2d 1350, 523 N.Y.S. 2d 464 (19871). The four parttest requires proof that the statutory provisions, "have numerous exemptions." there isrepeated attempts at legislative enactments with failure to reach an agreement in thelegislature after "substantial public debate and vigorous lobbying," and a showing thatthere is no special expertise or competence of the agency involved (Festa v. Leshen, 145A.D. 2d 49, 537 N.Y.S. 2d 147 11** Dept., 1989]). Draftkings, Inc. has not provided ahyproof jn support of the contentions that the NYAG has failed to meet the four part test.The mere assertions that the NYAG fails to meet the requirements is not enough to avoidthe injunctive relief sought by the NYAG.
•

The NYAG in opposition to the separation of powers argument, argues that the
injunctive relief sought by Draftkings, Inc. amounts to the extraordinary relief of a writ of
prohibition. "The extraordinary remedy of a writ of prohibition lies only where 'there is a
clear legal right' to such relief, and only when the body or officer involved acts or
threatens to act in a manner over which he or she has no jurisdiction or where he or she
exceeds his or her authorized powers..." (Kimyagarova v. Spitzer, 791 N.Y.S. 2d 610
(2nd Dept., 2005)). Draftkings, Inc.'s argument that the NYAG has exceeded its
authority and misinterpreted the meaning and application of the New York State
Constitution Article I, §9 and the Penal Law, does not require that this Court utilize the
extraordinary remedy of restraining the NYAG (Morgenthau v. Erlbaum, 59 N.Y. 2d 143,
451 N.E. 2d 150, 464 N.Y.S. 2d 392 [19831 and Matter of Johnson v. Price, 28 A.D.
3d 79, 810 N.Y.S. 2d 133 (1s1 Dept.. 2006]). Draftkings, Inc. has not established a
clear legal right to the injunctive relief sought, prohibiting the NYAG from taking
enforcement action.

The NYAG has established the likelihood of success warranting injunctive relief
under the authority provided in Executive Law §63[12], to avoid fraudulent or illegal acts
and violations of GBL § §349 and 350. The NYAG has a greater likelihood of success on
the merits under the New York State Constitution Article I. §9, and the definitions of
gambling and "contest of chance" as currently stated in Penal Law §225.00 [1],(2l. The
NYAG has also established that both Fanduel, Inc. and Draftkings, Inc., as out of state
corporations, can be enjoined-pursuantto BCL §1303-from their activities in the State of
New York. The NYAG is not required to show irreparable harm under Executive Law
§63(12], it is implied in the need to prevent the effects of fraudulent and illegal conduct
on the general public (People v. Apple Health & Sports Clubs, 599 N.Y. 2d 8Q3, supra).
The balancing of the equities are in favor of the NYAG and the State of New York due to
their interest in protecting the public, particularly those with gambling addictions.
Fanduel, inc. and Draftkings, Inc., are only enjoined and restrained in the State of New
York, DFS is permitted in other states, and the protection,of the general public outweighs
any potential loss of business.

Fanduel. Inc. arid Draftkings, Inc. have not established entitlement to a preliminary
injunction, however, a granting or denial of a preliminary injunction does not constitute a
determination of the ultimate issues (Walker Memorial Baptist Church v. Saunders, 285
N.Y. 462, 35 N.E. 2d 42 (1941) and Jou-Jou Designs, Inc. v. International Ladies
Garment Workers' Union, Local 23-25, 94 A.D. 2d 395. 465 N.Y.S. 2d 163 {1** Dept.,
1983}}. Fanduel, Inc. and Draftkings, Inc/s failure to establish entitlement to a
preliminary injunction, is not a final determination of the merits and rights Of the parties,
therefore discovery is needed after joinder of issue. ' The relief sought by Draftkings, Inc.
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In its motion papers filed under Index Number 102014/2015, Motion Sequence 001,seeking expedited discovery, hearing and trial, is premature since the NYAG and State ofNew York have not had an opportunity to answer.
Accordingly, it is ORDERED that the motion by Eric T. Schneiderman, in his officialcapacity as Attorney General of the State of New York, for an Order pursuant toExecutive Law 563(12), Business Corporation Law §1303, General Business LawSS 349and 350, and CPLR § 56301 and 6313, seeking injunctive relief and a temporaryrestraining order, enjoining and restraining Fanduel, Inc. from doing business in the Stateof New York in violation of the New York State Constitution Article I, §I9) and New YorkPenal Law §225.05, §225.10, §225.15 and §225.20, and from accepting entry fees,

wagers or bets from New York consumers in regards to any competition, game or
contest run on defendant's website, is granted, and it is further,

ORDERED, that Fanduel, Inc., is temporarily enjoined and restrained from doing
business in the State of New York, including accepting entry fees, wagers or bets from
New York consumers in regards to any competition, game or contest run on Fanduel,
Inc.'s website pending a final determination, and it is further,

ORDERED, that Fanduel, Inc. shall have thirty (30) days from the service of a copy
of this Order with Notice of Entry to serve an answer or otherwise move in the action
filed under Index #453056/2015, and it is further,

ORDERED that the motion by Eric T. Schneiderman, in his official capacity as
Attorney General of the State of New York, filed under Index #453054/2015, Motion
Sequence 001, for an Order pursuant to Executive Law §63(12], Business Corporation
Law §1303, General Business Law § § 349 and 350, and CPLR §§6301 and 6313,
seeking injunctive relief and a temporary restraining order, enjoining and restraining
Draftkings, Inc. from doing business in the State of New York in violation of the New
York State Constitution Article I, Section§[9] and New York Penal Law §225.05,
§225.10, §225.15 and §225.20, and from accepting entry fees, wagers or bets from
New York consumers in regards to any competition, game or contest run on defendant's
website, is granted, and it is further,

ORDERED, that Draftkings, Inc., is enjoined and restrained from doing business in
the State of New York, including accepting entry fees, wagers, or bets from New York
State consumers in regards to any competition, game or contest run on Draftkings, Inc.'s
website until a final determination, and it is further,

ORDERED, that Draftkings, Inc. shall have thirty (30) days from the service of a
copy of this Order with Notice of Entry to serve an answer or otherwise move in the
action filed under Index #453054/2015, and it is further,

ORDERED, that Fanduel, Inc.'s motion filed under Index Number 161691/2015.
Motion Sequence 001, seeking an Order pursuant to CPLR § §6301 and 6313, granting a
preliminary injunction and temporary restraining order enjoining Eric T. Schneiderman, in
his official capacity as Attorney General of the State of New York, and the State of New
York, from taking any enforcement action or other action derived from any allegation that
the operation of daily fantasy sports contests are a violation of law, against Fanduel,
Inc;, and its employees, agents and suppliers of goods and services, is denied, and it is
further.

* U
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ORDERED, that the office of Eric T. Schneiderman, in his offical capacity as
Attorney General of the State of New York, and the State of New York shall serve an
answer or otherwise move in the action filed by Fanduel, Inc. under Index
#161691/2015 within thirty (30) days of service of a copy of this Order with Notice of
Entry, and it is further. •*

ORDERED, that Draftkings, Inc.'s motion filed under Index #102014/2015, Motion
Sequence 001, seeking an Order, granting a preliminary injunction and temporary
restraining order enjoining Eric T. Schneiderman, in his official capacity as Attorney
General of the State of New York, from taking any enforcement action or other action,
against Draftkings, Inc., and its employees, agents and suppliers of goods and services,
seeking expedited discovery, hearing and trial, is denied, and it is further,

ORDERED, that the office of Eric T. Schneiderman, in his offical capacity as
Attorney General of the State of New York, shall serve an answer or otherwise move in
the proceeding filed by DraftKings.Inc. under Index # 102014/2015 within thirty (30)
days of service of a copy of this Order with Notice of Entry. k »

ENTER:

flflANUEL J.MENDEZ
.

MANUEL J. MENDEZ.
J.S.C.Dated: December 11, 2015
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Exhibit F: Order of Appellate Division, First
Department, Jan. 11, 2016
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At a Term of the Appellate Division of the Supreme
Court held in and for the First Judicial Department in
the County of New York on January 11, 2016.

Hon. David Friedman,
Dianne T. Renwick
David B. Saxe
Karla Moskowitz,

Justice Presiding,Present

Justices.

x
The People of the State of New York
by Eric T. Schneiderman, Attorney
General of the State of New York,

Plaintiff-Respondent,
M-6204

Index No. 453056/15-against-
FanDuel, Inc

Defendant-Appellant.
•/

The People of the State of New York >

by Eric T. Schneiderman, Attorney
General of the State of New York,

Plaintiff-Respondent,
M-62*

06
Index No. 453054/15-against- *

DraftKings, Inc.,
Defendant-Appellant.

x

Appeals having been taken to this Court from the order of the
Supreme Court, New York County, entered on or about December 11, 2015,

And defendants-appellants having moved, by separate motions, for
a stay of the aforesaid order pending hearing arid determination of the
appeals taken therefrom,

upon reading and filing the papers with respect to.the. Now
motions, and due deliberation having been had thereon,

It is ordered that the motions are granted to the extent of
staying the order.on condition that the appeals be perfected for the
May 2016 Term.

ENTER:
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Exhibit G: DraftKings Stipulation and Order,
dated Aug. 12, 2016
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j^)UNTY CLERK 08/16/2016 11:19 AM]FILED: NEW YOR NDEX NO. 453054/20

RECEIVED NYSCEF: 08/16/20NYSCEF DOC. NO. 153

SUPREME COUR T OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

X
THE PEOPLE OF THE STATE OF NEW YORK,
by ERIC T.SCIINEIDERMAN, Attorney General of the Stale
of New York,

STIPULATION AND
(PROPOSED) ORDER

Index No. 453054/2015
Plaintiffs,

IAS.Part 13
Assigned to Justice Mendez-against-

DraftKings, Inc.,
Defendant —-X

In light oflhe decision of the parties hereto to enter into the Second Amended Provisional
Settlement Agreement (“SAPS Agreement”), submitted to the Court on July 29,-2016, and in light

of the recent enactment oflegislation authorizing and regulating Daily Fantasy Sports (“DFS") in
New York State, IT IS HEREBY STIPULATED AND AGREED by and between the parties
hereto, through their undersigned counsel, that:. '•

The State hereby dismisses the First, Second, Third, Fourth and Fifth Causes of Action of
the Amended Complaint filed on December 31, 2015 (Doc. No. 111) in the above captioned action
with prejudice and shall revise its remaining claims;

IT IS FURTHER STIPULATED AND AGREED that if the State elects to file a Motion
for Leave to file a Second Amended Complaint, it shall do so on October 17, 2016;

IT IS FURTHER STIPULATED AND AGREED that DraftKings, Inc. will not oppose
such motion on the grounds of timeliness or any other procedural bar, and shall answer, move, or

" »
otherwise respond to any Second Amended Complaint on or before November 16, 2016;

IT IS FURTHER STIPULATED AND AGREED that DraftKings, Inc.will dismiss its 1

action against the State with prejudice (DraftKings v. Schneiderman, Index No.102014/2015)and
that DraftKings will file a Notice of Discontinuance in that action no later than 7 days after entry of
this Order;

1

1 of 2
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IT IS FURTHER STIPULATED AND AGREED that the injunction issued by this Court
• on December 11, 2015 is no longer necessary due to the recent enactment of legislation authorizing

and regulating DFS, and as such, the parties request the Court lift the injunction; and
’ \

IT IS FURTHER STIPULATED AND AGREED that signatures by fax or pdf shall have
the same force and effect in this stipulation as original signatures.

. :
•!
i

•*

Dated: New York, NY
August 12,.2016 .

ERIC T; SCHNEIDERMAN
Attorney General of the State of New York

• Attorney for Plaintiffs

BOIES, SCHILLER & FLEXNER LLP
Attorneys for Defendant

By:iBy: ^TS: •

Joshua J. Schiller, Esq.
575 Lexington Avenue
New York, NY 10022-6138
(212) 446-2300

Kathleen McGee, Esq. ••

Simon G. Brandler, Esq.
Aaron Chase, Esq.
Jordan Salberg, Esq.
Justin Wagner, Esq.
120 Broadway
New York, NY 10271
(212) 416-8727

1.

I

SO ORDERED I

J.S.C
MANUEL J.MENDEZ

J .S .C .
5)

(

- 2

2 of 2
)

2 of 2
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Exhibit H: FanDuel Stipulation and Order,
dated Aug. 12, 2016
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?ILED: NEW YORF

FlSiD1?Crf?‘ YORK COUNTY CLERK 08712/2016 05;13 PM
OUNTY CLERK 08/16/2016 ll:16~A*a NDEX NO . 453056 /2015

RECEw«jiJ22foi«fcEi» 53§gf&yg,X 6
RECEIVED NYSCEF: 08/12/2016NYSCBF DOC. NO. 164

SUPREME COURT OF THE STATE OF NEW YORK.
COUNTY OF NEW YORK

—X
THE PEOPLE OFTHE STATE OF NEW YORK,
by ERIC T. SCITNEIDERMAN. Attorney General of the State
of New York,

STIPULATION AND
(PROPOSED1 ORDER

Index'No. 453056/2015
Plaintiffs,

IAS Part 13
Assigned to Justice Mendez-against-

' FnnDucl, Inc.,
• Defendant. '

‘ %

X

In light of the decision of the parties hereto to enter into the Second Amended Provisional
Settlement Agreement (“SAPS Agreement”), submitted to the Court on July 29, 2016, and in light
of the recent enactment of legislation authorizing and regulating Daily Fantasy Sports (“DFS") in
New York State, IT IS HEREBY STIPULATED AND AGREED by and between the parties
hereto, through their undersigned counsel, that:

• •

The State hereby dismisses the First, Second, Third, Fourth and Fifth Causes of Action of
the Amended Complaint filed on December 31, 2015 (Doc. No. 117) in the above captioned action
with prejudice and shall revise its remaining claims;- '

. IT IS FURTHER STIPULATED AND AGREED that if the State elects to file a Motion
for Leave to file a Second Amended Complaint, it shall do so on October 17, 2016;

IT IS FURTHER STIPULATED AND AGREED that FanDuel, Inc. will not oppose such
motion on the grounds of timeliness or any other procedural bar, and shall answer, move, or
otherwise respond to any Second Amended Complaint on or before November 16, 2016;

IT IS FURTHER STIPULATED AND AG REED that FanDuel, Inc. will dismiss its
action against the State with prejudice (FanDuel v. Schneiderman, Index No. 161691/2015) and that
FanDuel will file a Notice of Discontinuance in that action no later than 7 days after entry of this
Order; •

1

1<oh2
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•V

IT IS FURTHER STIPULATED AND AGREED that the injunction issued by this Court
on December 11, 2015 is no longer necessary due to the recent enactment of legislation authorizing
and regulating DFS, and as such, the paities request the Court lift the injunction; and •

IT IS FURTHER STIPULATED AND AGREED that signatures by fax or pdf shall have
the same force and effect in this stipulation as original signatures.

* t

• i

Dated: New York, NY
-August 12, 2016

• .»

DEBEVOISE & PLIMPTON LLP * •

Attorneys for Defendant
ERIC T. SCHNEIDERMAN
Attorney General of the State of New York
Attarney for Plaintiffs

By: By:
1Kathleen McGee, Esq.

Simon G. Brandlcr, Esq.
Aaron Chase, Esq.
Jordan Salberg, Esq.
Justin Wagner, Esq.
120 Broadway
New York, NY 10271
(212) 416-8727

David Sarratt, Esq.
Carl Micarclli, Esq.
919 Third Avenue
New York, NY 10022 '

(212) 909-6864

SO ORDERED

MANUEL J. MENDEZ
J.S.C.

2
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Exhibit I: DraftKings Stipulation and Order,
dated October 25, 2016

645



1

IFILED: NEW YORf )UNTY CLERK 11/02/2016 03:24 PMl NDEX NO. 453054/20
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. Y-
SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

i

X t

THE PEOPLE OF THE STATE OF NEW YORK
By ERIC T. SCHNEIDERMAN, Attorney General of
the State of New York,

STIPULATION AND
(PROPOSED] ORDER

i

i

#

Plaintiff,
Index No.: 453054/2015

J-against- * IAS Part 13 (Mendez, J.) 1

DraftKings, Inc.
•% «

Defendant.

X . 1

!

STIPULATION OF DISCONTINUANCE WITH PREJUDICE
r ••

IT IS HEREBY STJPULTED AND AGREED, pursuant to New York Civil Practice Law
i
t

and Rules 3217, by and between the undersigned counsel of record for all parties to the above-
entitled action, that whereas no party hereto is an infant, incompetent person for whom a

committee has been appointed, and no person not a party has an interest.in the subject matter of
1 *

the action, the above-entitled action be, and the same hereby is, discontinued with prejudice and

without costs to any party as against any other party. This stipulation may be filed without

further notice with the Clerk of Court.

i

I

i

Dated: New York, NY
October 25, 2016

I9

I

/

%

1

/
' k -•t

l
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ERIC T. SCHNEIDERMAN
Attorney General for the State of New York
Attorney for Plaintiffs

BOIES, SCHILLER & FLEXNER LLP
Attorney for Defendant

*

!iBy: By: t

Joshua I:Schiller, Esq.
575 Lexington Avenue
New York, NY 10022-6138
(212) 446-2300

Kathleen McGee, Esq.
120 Broadway
New York, NY 10271
(212) 416-8169

SO ORDERED

J.S.C
MANUELJ. MENDEZ

J .S .C.

2 of 2
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Exhibit J: FanDuel Stipulation and Order,
dated October 25, 2016
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK
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••

THE_P£OPLE OF THE STATE OF NEW YORK
By ERIC T.SCHNEIDERMAN, Attorney General of
the State ofNew York,

STIPULATION AND
[PROPOSED] ORDER

Index No.: 453056/2015Plaintiff, I

-against- IAS Part 13.(Mendez, J.)
X

FanDuel, Inc.
*

i S'tDefendant.
X X

/

«

* STIPULATION OF DISCONTINUANCE WITH PREJUDICE
;•

IT IS HEREBY STIPULTED AND AGREED, pursuant to New York Civil Practice'Law

and Rules 3217, by and between the undersigned counsel of record for all parties to the above-
• 0

0

entitled action, that whereas no party hereto is an infant, incompetent person for whom a

committee has been appointed, and no person not a party has an interest in the subject matter of

the action, the above-entitled action be, and the same hereby is, disedntinued with prejudice and

without costs to any party as against any other party. This stipulation may be filed without
, i

further notice with the: Clerk of Court.

W

• /

I •»

Dated: New York, NY
October 25, 2016

• 1

••
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ERIC T.SCHNE1DERMAN
Attorney General for the State of New York
Attorney for Plaintiffs

DEBEVOISE & PLIMPTON LLP
Attorney for Defendant

•• t

'4w ; By:By:
* Matthew Biben, Esq.

919 Third Avenue
New York, NY 10022
(212) 909-6864

Kathleen McGee, Esq.
120 Broadway
New York, NY 10271
(212) 416-8169

I

I

•

I

SO ORDERED
I

9V

MANUEL J. MENDEZ
J.S.C.
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Exhibit K: Laws of New York
L. 2016 Ch. 237
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. LAWS OF NEW YORK, 2016

CHAPTER 237

AN ACT to amend the racing, pari-mutuel wagering and breeding law, in
relation to the registration and regulation of interactive fantasy
sports contests

Became a law August 3,* 2016, with the approval of the Governor.
Passed by a majority vote, three-fifths being present.

People of the State of Hew York, represented in Senate and Assem-The
bly/ do ehact as follows:

Section 1. The- racing, pari-mutuel wagering and breeding* law is
amended by - adding a new article 14 to read as follows:

ARTICLE 14 •

INTERACTIVE FANTASY* SPORTS
Section 1400, Legislative Findings and purpose.

1401. Definitions.
1402. Registration.
1403. Scope of registration review.
1404. Required safeguards, minimum.standards.
1405. Powers and duties of the commission.
1406. Annual report.
1407. State tax.
1408. Additional regulatory costs.
1409. Disposition of taxes.
1410. Determination of.tax liability.
1411. Contests authorized.
1412. Contests prohibited.

§ 1400. Legislative findings and purpose. 1. The legislature hereby
finds and declares that:
(a) Interactive fantasy sports are not games of chance because they

consist of fantasy or simulation sports games or contests in which the
fantasy or simulation sports teams are selected based upon the skill and
knowledge of the participants and not based on the current membership of
an actual team that is a member of ah amateur or professional sports
organization;
(b) Interactive fantasy sports contests are not wagers on future

contingent events not under the contestants 1 control or influence
because contestants have control over which players they choose and the
outcome of each contest is not dependent upon’ the performance of any one
player or any one actual team. The outcome of any fantasy sports contest
does not correspond to the outcome of any one sporting event. Instead,
the outcome depends on how the performances of participants 1 fantasy
roster choices compare to the performance of others 1 roster choices.
2. Based on the findings in subdivision one of this section, the

legislature declares that interactive fantasy sports do not constitute
gambling in New York state as defined in article two hundred twenty-five
of the penal law.
3. The legislature further finds that as the internet has become an

i m ....—.-I- - i I I I " I

integral part of society, and interactive fantasy sports a major form of

EXPLANATION—Matter in italics is new; matter in brackets [—] is old law
to be omitted.
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entertainment for many consumers/ any interactive fantasy sports
enforcement and regulatory structure must begin from the bedrock premise
that participation in a lawful and licensed interactive fantasy sports
industry is a privilege and not a right, and that regulatory oversight
is intended to safeguard the integrity of the games and participants and
to ensure accountability and the public trust.
§ 1401. Definitions. As used in this article, the following terms

shall have the following meanings:
"Authorized player1' shall mean an individual located in New York

state, who is not a prohibited player, that participates in an interac-
tive fantasy sports contest offered by a registrant.
2. "Collegiate sport or athletic event" shall mean a sport or athletic

event -offered or sponsored by or played in connection with a public or
private institution that offers education services beyond the secondary
level.

1.

3. "Commission" shall mean the New York state gaming commission.
"Entry fee" shall mean cash or cash equivalent that is paid by an

authorized player to an operator or registrant to participate in an
interactive fantasy sports contest offered by such operator or regis-
trant.
5. "High school sport or athletic event" shall mean a sport or athlet-

ic event offered or sponsored by or played in connection with a public
or private institution that offers education services at the secondary

4.

level.
6. "Highly experienced player" shall mean an authorized player who .

has:
(a) entered more than- one thousand contests offered by a single opera- •

tor or registrant; or
(b) won more than three prizes valued at one thousand dollars each or

more from a single operator or registrant.
7. "Horse racing event" shall mean any sport or athletic event

conducted in * New York state subject to the provisions of articles two,
• three, four, five, six, nine, ten and eleven of this chapter, or any
sport or athletic event conducted outside of New York state, which if
conducted in New York state would be subject to the provisions of this
chapter.
8. "Interactive fantasy sports contest" or "contest" shall mean a game

of skill wherein one or more contestants compete against each other by
using their knowledge and understanding of athletic events and athletes
to select and manage rosters of simulated players whose performance
directly corresponds with the actual performance of human competitors on
sports teams and in sports evehts.
9. "Interactive fantasy sports gross revenue" shall mean the amount

equal .to the total of all entry fees not attributable to New York state
prohibited sports events that a registrant collects from all players,
less the total of all sums not attributable to New York state prohibited
sports events paid out as winnings to all players, multiplied by the
resident percentage for New York state; provided, however, that the
total of all sums paid out as winnings to players shall not include the
cash equivalent value of any merchandise or thing of value awarded as a
prize.
10. "Interactive fantasy sports operator" or "operator" shall mean any

person or entity that offers any interactive fantasy sports contest to
any authorized player through any interactive fantasy sports platform.
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11. **Interactive fantasy sports platform11 or "platform11 shall mean the
combination of hardware, software, and data networks used to manage,
administer, or control contests and any associated entry fees.
12. interactive fantasy sports registrant1* or "registrant" shall mean

ah operator that is registered by the commission. A registrant may
utilize multiple interactive fantasy sports platforms and offer multiple
contests, provided that each platform and each contest has been reviewed
and approved by the commission.
13. "Minor11 shall mean any person under the age of eighteen years.
14. 11Prohibited player11 shall mean:
(a) any member/ officer, employee or agent of an operator or regis-

trant;
(b) any spouse, child, brother, sister or parent residing as a member

of the same household in the principal place of abode of any member,
officer, employee or agent of an operator or registrant;
(c) any individual with access to non-public confidential information

about contests;
(d) any amateur or professional athlete whose performance may be used

to determine the outcome of a contest;
(e) any sports agent, team employee, referee, or league official asso-

ciated with any sport or athletic event on which contests are based;
(f) any individual located in a state where the conduct of contests is

expressly prohibited; or
(g) any minor.
15. "Prohibited sports event" shall mean any collegiate sport or

athletic event, any high school sport or athletic event or any horse
racing event.
16. "Resident percentage0 shall mean, for each interactive fantasy

sports contest, the percentage, rounded to the nearest tenth of a
percent, of the total entry fees collected from players located in New
York state, divided by the total entry fees collected from all players
in interactive fantasy sports contests not prohibited in New .York state.
17. "Sports event1* shall mean any amateur or professional sport or

athletic event, except a prohibited sports event.
§ 1402. Registration. 1. (a) No operator shall administer, manage, or

otherwise make available an interactive fantasy sports platform to
persons located in New York state unless registered with the* ‘ commission
pursuant to section fourteen hundred three of this article. A registrant
may use multiple interactive fantasy sports platforms and offer multiple
types of contests, provided that each platform and each type of contest
has been reviewed and approved by the commission. This article, and any
and all rules and regulations adopted under the authority of this arti-
cle, shall apply only to interactive fantasy sports contests for which
an authorized player pays an entry fee.
(b) Any operator that was offering contests to persons located in New

York state prior to the tenth of November, two thousand fifteen, may
continue to offer contests to persons located in New York state until
such operatorrs application for registration has.been approved or denied
in accordance with section fourteen hundred three of this article,
provided that such operator receives a temporary permit pursuant to
subdivision two of *this section and files an application for registrar

i

tion with the commission within ninety days of the promulgation of regu-
lations to effectuate this article.
2, The commission shall provide a temporary permit to each operator

that was offering contests pursuant to paragraph (b) of subdivision one
of this section to allow such operator to continue to offer such
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contests, on a provisional basis, until such operator's application for
denied in accordance with sectionregistration has been approved or

fourteen hundred three of this article/ provided that such operator
meets all the requirements in section fourteen hundred four of this
article.
3. Registrations issued, by the commission shall remain in

three years. The commission shall establish a process for renewal.
Interactive fantasy sports contests offered by a registrant in

accordance with the provisions of this article shall not constitute
gambling as defined in article two hundred twenty-five of the penal law.

effect for

4.

5. The commission shall publish a list of all operators registered in
New York state pursuant to this section on the commission's website for
public use.
6. The commission shall promulgate regulations to implement the

provisions of this article/ including the development of the initial
form of the application for registration.
provide for the registration and operation of contests in New York state
and shall include, but not be limited to, responsible protections with
regard to compulsive- play and safeguards for fair play.
§ 1403. Scope of registration review. 1. The commission shall

prescribe the initial form of the application for registration which
shall require/ but not be limited to:
(a) the full name and principal address of the operator;
(b) if a corporation / the name of the state in which incorporated and

the full names and addresses of any partner, officer/ director / share-
holder holding ten percent or more equity / and ultimate equitable

Such regulations shall

owners;
(c) if a business entity other than a corporation / the full names and

addresses of the principals / partners, shareholders holding five percent
or more equity/ and ultimate eguitable owners;
(d) whether such corporation or entity files information and reports

with the United States Securities and Exchange Commission as required by
section thirteen of the Securities Exchange Act of 1934/ 15 U.S.C, §§
78a-78kk; or whether the securities of the corporation or entity are
regularly traded on an established securities market . in the United
States;

the type and estimated number of contests to be conducted annual-(e)
iXL
(f) a statement of the assets and liabilities of the operator.
2, The commission may require the full names and addresses of the

.officers and directors of any creditor of the operator/ and of those
stockholders- who hold more than ten percent of the stock of the credi-
tor.
3. Upon receipt of an application for registration for each individual

listed on such application as an officer or director, the commission
shall submit to the division of criminal justice services a 3et of fing-
erprints, and the division of criminal -justice services processing fee
imposed pursuant to subdivision eight-a of section eight hundred thir-
ty-seven of the executive law and any fee imposed,by the federal bureau
of investigation. Upon receipt of the fingerprints, the division of
criminal justice services shall promptly forward a set of the individ-
ual's fingerprints to the federal bureau of investigation for the
purpose of a nationwide criminal history record check to determine
whether such individual has been convicted of a criminal offense in any
state other than New York or in a federal jurisdiction. The division of
criminal justice services shall promptly provide the requested criminal
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history information to the commission. For the purposes of this section,
the term "criminal history information" shall mean a record of all
convictions of crimes and any pending criminal charges maintained on an
individual by the division of criminal justice services and the federal
bureau of investigation. All such criminal history information sent to
the commission pursuant to this subdivision shall be confidential and
shall not be published or in any way disclosed to persons other than the
commission, unless otherwise authorized by law.
4. Upon receipt of criminal history information pursuant to subdivi-

sion three of this section, the commission shall make a determination to
approve or deny an application for registration; provided, however, that
before making a determination on such application, the commission shall
provide the subject of the record with a copy of such criminal history
information and a copy of article twenty-three-A of the correction law
and inform such prospective applicant seeking to be credentialed of his
or her right to seek correction of any incorrect information contained
in such criminal history information pursuant to the regulations and
procedures established by the division of criminal justice services.
The commission shall deny any application for registration, or suspend,
refuse to renew, or revoke any existing registration issued pursuant to
this article, upon the finding that the operator or registrant, or any
partner, officer, director, or shareholder:
(a) has knowingly made a false statement of material fact or has

deliberately failed to disclose any information required by the commis-
sion;
(b) has had a registration or license to offer or conduct contests

denied, suspended, or revoked in any other state or country for just
cause;
(c) has legally defaulted in the payment of any obligation or debt due

to any state or political subdivision; or
(d) has at any time knowingly failed to comply with any requirement

outlined in section fourteen hundred four of this , article, any other
provision of this article, any regulations promulgated by the commission
or any additional requirements of the commission.
5. All determinations to approve or deny an application pursuant to

this article shall be performed in a manner consistent with subdivision
sixteen of section two hundred ninety-six of the executive law and arti-
cle twenty-three-A of the correction law. When the commission denies an
application, the operator shall be afforded notice and the right to be
heard and offer proof in opposition to such determination in accordance
with the regulations of the commission.
§ 1404/ Required safeguards, minimum standards. 1. As a condition of

registration in New York state, each operator and registrant shall
implement the following measures:
(a) limit each authorized player to one active and continuously used

account, and prevent prohibited players from maintaining accounts or
participating in any contest offered by such operator or registrant;
(b) prohibit minors from participating in any contest, which includes:
(i) if a registrant becomes or is made aware that a minor has partic-

ipated in one of its contests, such registrant shall promptly, within no
more than two business days, refund any deposit received from the minor,
whether or not the minor has engaged in or attempted to engage in a
contest; provided, however, that any refund may be offset by any prizes
already awarded;
(ii) each registrant shall publish and facilitate parental control

procedures to allow parents or guardians to exclude minors from access
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to any contest or platform. Such procedures shall include a toll-free
number to call for help in establishing such parental controls; and

each registrant shall take appropriate steps to confirm that an
individual opening an account is not a minor.
(iii)

(c) when referencing the chances or likelihood of winning in adver-tisements or upon contest entry, make clear and conspicuous statements
that are not inaccurate or misleading concerning the chances of winning
and the number of winners;
(d) enable authorized players to exclude themselves from contests and

take reasonable steps to prevent such players from entering a contest
from which they have excluded themselves;
(e) permit any authorized player to permanently close an account

registered to such player, on any and ,all platforms supported by such
operator or registrant, at any time and for any reason;
(f) offer introductory procedures for authorized players, that shall

be prominently displayed on the main page of such operator .or regis-
trant's platform, that explain contest play and how to identify a highly
experienced player;
(g) identify all highly experienced players in any contest by a symbol

attached to such players 1 usernames> or by other easily visible means,
on all platforms supported by such operator or registrant;
(h) disclose the number of entries a single authorized player may

submit to each contest;
(i) disclose the maximum number of total entries allowed for each

contest;
(j) implement measures to protect the privacy and online security of

authorized players and their accounts;
(k) offer all authorized players access to his or her account history

and account details;
(l) ensure authorized players' funds are protected upon deposit and

segregated from the operating funds of such operator or registrant and
otherwise protected from corporate insolvency, financial risk, or crimi-
nal or civil actions against such operator or registrant;
(m) list on each website/ in a prominent place, information concerning

assistance for compulsive play in New York state, including a toll-free
number directing callers to reputable resources containing further
information, which shall be free of charge;
(n) ensure the value of any prizes and awards offered to authorized

players shall be established and made known to such players in advance
of the contest, and such value shall not be determined by the number of
authorized players or the amount of any entry fee3 paid by such players;
(o) ensure all winning outcomes reflect the relative knowledge and

skill of the authorized players and shall be determined predominantly by
accumulated statistical results of the performance of individuals in
sports events;
(p) ensure no winning • outcome shall be based on the score, point

spread, or performance of a single sports team / or any combination of
such teams;
(g) ensure no winning outcome shall be based solely on any single

performance of an individual athlete in a single sport or athletic
event; and

ensure no game or contest shall be based on a prohibited sports(r)
event.
2. Each registrant shall restrict the number of entries submitted by a

single authorized “player for any contest to a maximum of one hundred
fifty entries per player per contest, or a maximum of three percent of
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the total number of entries by all players for any contest, whichever is
less, or as determined by the commission. Registrants shall take reason-able steps to prevent authorized players from submitting more than the
allowable number of entries per contest.• The commission shall promul-gate regulations to further effectuate this subdivision to ' ensure that
the number of entries submitted by a" single authorized player for any
contest will lead to a fair and equitable distribution of number of
entries.
3. (a) Operators 3hall not directly or indirectly operate, promote, or

advertise any platform or contest to persons located in New York state
unless registered pursuant to this article.
(b) Unless otherwise approved by regulation of the commission, opera-

tors and registrants shall not directly or indirectly promote or1 adver-
tise any online fantasy or simulation sports games or contests with an
entry fee during the conduct of any online fantasy or simulation sports
games or contests without an entry fee. This paragraph shall not apply
to any operator or registrant that prohibits prohibited players -from
participating in online fantasy or simulation sports games or contests
without an entry fee.
'4, Registrants shall not offer any contest based on any prohibited
sports event.
5. Registrants shall not permit any minor or prohibited participant to

enter any contest.
6. Advertisements for contests and prizes offered by a registrant

shall not target prohibited participants, minors, or self-excluded
persons. Representations or implications about average winnings from
contests shall not be unfair or misleading. Such representations shall
include, at a minimum:
(a) the median and mean net winnings of all authorized players partic-

ipating in contests offered by such registrant; and
(b) the percentage of winnings awarded by the registrant to highly

experienced players participating in contests offered by such registrant
within the preceding calendar year.
7. Registrants shall prohibit the use of third-party scripts or

scripting programs for any contest and ensure that measures are in place
to deter, detect and, to the extent reasonably possible, prevent cheat-
ing, including collusion, and the use of cheating devices,‘ including use
of software programs that submit entry fees or adjust the athletes
selected by an authorized player.
8. Operators and registrants shall develop and prominently display

procedures on the main page of such operator's or registrant’s platform
for the filing of a complaint by the authorized player against such
registrant. An initial' response shall be given by such registrant to
such player filing the complaint within forty-eight hours. A complete
response shall be given by such registrant to such player filing the

An authorized player may file a
complaint alleging a violation of the provisions of this article with
complaint within ten business days.

the commission.
9. Registrants shall maintain records of all accounts belonging to

authorized players and retain such records for five years from the date
an account was created.
§ 1405. Powers and duties of the commission. 1. The commission shall

promulgate regulations to implement the provisions of and effectuate the
policy and objectives of this article as the commission may deem neces-
sary or advisable, including the development of the initial form of the
application for registration. Such regulations shall provide for the
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• registration and operation of contests in
include/ without limitation, responsible protections with regard to
compulsive play and safeguards for fair play. Such regulations may regu-
late the conduct and operation of contests and platforms/ protect
contestants and promote the fairness/ honesty and integrity of contests.
2. The commission shall have the following powers and duties for

purposes of administering, regulating/ and enforcing the provisions of

New York state and shall

this article:
(a) all powers and duties assigned by this article, as well as all

powers necessary and proper to fully and effectively execute this arti-
cle;
(b) to approve and deny applications for registration to conduct

contests in New York state, and to suspend, refuse or renew, or revoke
any registration issued to a registrant under this article;
(c) to review and approve each platform and each contest offered by an

operator or registrant;
(d) to accept and investigate complaints of any kind from an author-

ized player and attempt to mediate such complaints where appropriate;
(e) to investigate alleged violations of this article;
(f) to initiate proper enforcement proceedings where such action is

deemed by the commission to be necessary or appropriate; and
(g) all powers and duties assigned by this chapter.
§ 1406. Annual -report. 1, Each registrant shall annually submit a

report to the commission no later than the thirtieth of June of each
year, which shall include the following information as it shall apply to
accounts held by authorized players located in New York state:
(a) the number of accounts held by authorized players on all platforms

offered by the registrant, and the number of accounts » held by highly
experienced players on all platforms offered by the registrant;
(b) the total number of new accounts established in the preceding

year, as well as the total number of accounts permanently closed in the
preceding year;
(c) the total amount of entry fees received from authorized players;
(d) the .total amount of prizes awarded to authorized players;
(e) the total amount of interactive fantasy sports revenue received by

the registrant;
(f) the total number of authorized players that requested to exclude

themselves from contests;
(g) any additional information that the commission deems necessary to

carry out the provisions- of this article.
2. Upon the submission of such annual report, to such extent that the

commission deems it to be in the public interest, the commission shall
be authorized to conduct a financial audit of any registrant, at any
time, to ensure compliance with this article.
3. The commission shall annually publish a report based on the aggre-- gate information provided by all registrants pursuant to subdivision one

of this section, which shall be published on the commissions website no
later than one hundred eighty days after the deadline for the submission
of individual reports as specified in subdivision one of this section.
§ 1407. State tax. For the privilege of conducting interactive fanta-

sy sports contests in the state, registrants shall pay a tax equivalent .
*
to fifteen percent of their interactive fantasy sports gross revenue
generated within the .state; in addition, registrants shall pay a- tax
equal to one-half of one percent, but not to exceed fifty thousand
dollars annually.
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§ 1408. Additional regulatory .costs. The commission may assess annual-?ly, in arrears, on each
fantasy sports gross -revenue of such registrant in the preceding year

aggregate interactive fantasy sports gross revenue of
all registrants in the preceding year actual coats necessary to regulate
in accordance with the provisions of this article. Such assessments
shall be made only within amounts appropriated therefor.
§ 1409. Disposition of taxes. 1. The commission shall pay into the .

state lottery fund all taxes imposed by this article; any interest and
penalties imposed by the commission relating to those taxes; all penal-
ties levied and collected by the commission; and the appropriate funds,
cash or prizes forfeited from interactive fantasy sports.
2. The commission shall require at least monthly deposits by the

interactive fantasy sports operator of any payments pursuant to section
fourteen hundred seven of this article, at such times, under such condi-
tions, and in such depositories as shall be prescribed by the state
comptroller. The deposits shall be deposited to the credit of the state
lottery fund. The commission shall require a monthly report and recon-
ciliation statement to be filed with it on or before the tenth day of
each month, with respect to gross revenues and deposits received and
made/ respectively, during the preceding month.
§ 1410. Determination of tax liability. The commission may perform

audits of the books and records of an interactive fantasy sports opera-
tor with a permit or registrant, at such times and intervals as it deems
appropriate, for the purpose of determining the sufficiency of tax
payments. If a return required with regard to obligations imposed is not
filed, or if a return when filed or is determined by the commission to
be incorrect or insufficient with or without an audit, the amount of tax
due shall be determined by the commission. Notice of such determination
shall be given to the interactive fantasy sports operator liable for the
payment of the tax. Such determination shall finally and irrevocably fix
the tax unless the person against whom it is assessed, within thirty
days after receiving notice of such determination, shall apply to the
commission for a hearing in accordance with the regulations of the

registrant proportional to the interactive

compared to the

commission.
§ 1411. Contests authorized. Interactive fantasy sports contests

registered and conducted pursuant to the provisions of this chapter are
hereby authorized.
§ 1412. Contests prohibited. The conduct of unregistered interactive

fantasy sports contests is prohibited.
§ 2. Section 104 of the racing, pari-mutuel wagering and breeding law

is amended by adding a new subdivision 23 to read as follows:
23. To register and regulate interactive fantasy sports in New York

state.
§ 3. This act shall take effect immediately.

The Legislature of the STATE OF NEW YORK ss:
Pursuant‘to the authority vested in us by section 70-b of the Public

Officers Law, we hereby jointly certify that this slip copy of this
session law was printed under our direction and, in accordance with such
section,' is entitled to be read into evidence.

JOHN J. FLANAGAN
Temporary President, of the Senate

CARL E. HEASTIE
Speaker of the -Assembly
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watching should if they get any impression from what we are doing

and what we are saying, we are trying to help, we're trying to move in

the right direction and we are all in this together. I'm very pleased that

we're advancing these bills and moving towards a therapeutic method

. of treatment, a public health method of treatment and I'm withdrawing

my request and I'm voting in the affirmative. Thank you.
ACTING SPEAKER AUBRY: Are there any other

votes? .The Clerk will announce the results.
(The Clerk announced the results.)
The bill is passed.

*.
Mr. Morelle.
MR. MORELLE: Yes, thank you, Mr. Speaker. If

we could now go to Rules Report No. 511 on page 20 of the main

Calendar by Mr. Pretlow.
ACTING SPEAKER AUBRY: The Clerk will read.
THE CLERK: Bill No. 10736, Rules Report No.

511, Committee on Rules (Pretlow, Dinowitz, Zebrowski, GarbarinOj

Murray, Jean-Pierre). An act to amend the Racing, Pari-Mutuel
Wagering and Breeding Law, in relation to the registration and

regulation of interactive fantasy sports contests.
ACTING SPEAKER AUBRY: An explanation is

requested, Mr. Pretlow.
MR. PRETLOW: Certainly, Mr. Speaker. I would

like to say first of all that this bill is a touchdown and I'm surrounded
by my team here and we’re going to huddle from time to time. But in
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late 2015, the Attorney General of the State of New York had some
questions about the legality of certain enterprises operating in the State
of New York. Basically, they were fantasy sports operations and the

two most notable ones are FanDuel and DraftKings. As a result of the
• %

inquiry that the Attorney General did we, on the Racing and Wagering
*

Committee, held a public hearing and did extensive research into the

operations of fantasy sports. Now, we came to the determination that

fantasy sports is not gambling and does not, therefore, violate any

sections of the New York State Constitution.
We also decided that because there were entry fees

involved and monies involved that the State should regulate these

enterprises and what this legislation does is actually provides for the

registration, regulation and taxation of all online fantasy simulated

sports games or contests that have an entry fee in the State ofNew

York. The bill also establishes safeguards and minimum standards are
to provide players with important consumer protections. It prohibits

people under the age of 18 from participating. It prohibits athletes,
sports agents, team employees, referees, league officials as well as
member offices and employees and agents of the operators of these

platforms to participate. It enables players to exclude themselves from
contests and permanently close their accounts at any time, and it

establishes a process for accepting and investigating consumer
complaints.

The financial aspects of the bill is it imposes a 15
percent tax on each registrant's interactive fantasy sports gross
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I

revenue, an additional one-half of 1 percent on each registrant's

interactive gross revenue, not to exceed $50,000 annually. It

authorizes the New York State Gaming Commission to conduct

financial audits of any registrant at any time and it directs that all

funds collected through or from these fantasy sports operations be

directed to the New York State Lottery to be sent to our education •

funds.

i

i

Questions?

ACTING SPEAKER AUBRY: Mr.Goodell.
MR. GOODELL: Thank you, Speaker. Would the

sponsor yield? i

i

ACTING SPEAKER AUBRY: Will you yield, Mr.
Pretlow?

MR. PRETLOW: Absolutely.
ACTING SPEAKER AUBRY: Good. Mr. Pretlow

1

yields, Mr. Goodell.
i

Can we try and raise the House, we want some voice
i

today.
\

MR. GOODELL: I’ll try.
ACTING SPEAKER AUBRY: Do the best you can.
(Laughter)

« •

MR. GOODELL: Thank you, Mr. Pretlow. I

appreciate allowing me to ask some questions. As you know, the New

York State Attorney General Eric Schneiderman brought an action

with a cease and deist order followed up by a lawsuit seeking an

J
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injunction against these fantasy sports activities and when he did, he
i

said quote, "Fantasy sports are the leaders of a massive multi-billion
• %

dollar scheme to evade the law and fleece sports fans across the

country." He also said that these fantasy sports programs were, quote,
"Seriously misleading New York citizens about their prospects.of

, winning." And he said this program is, quote, "Creating the same
public health and economic problems associated with gambling."
Now, you've had a public hearing on that and based on that public

hearing, is it your belief that our Attorney General was mistaken?

MR. PRETLOW: The Attorney General asked the

Legislature to look at this and we did, or we did based on our volition,

and we came to the conclusion based on the facts that we had garnered

that this, in fact, is not in violation of the Penal Code, it is not

gambling and, therefore, not unconstitutional. ,

MR. GOODELL: Did you evaluate, though, his

pretty strong language about being a multi-million dollar scheme to

fleece New Yorkers? Did you come to the conclusion that that was
not correct?

MR. PRETLOW: Mr. Goodell, because someone
uses pretty strong language doesn't make it correct.

MR. GOODELL: And I'm inquiring whether you

came to the conclusion that that language was incorrect.
MR. PRETLOW: Yes. If you look at the definition

of gambling, gambling is defined in Section 225 of the Penal Code as,

"The staking or risking of something of value upon the outcome of a
147
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contest of chance or future contingent events not under a person's

control or influence upon the agreement and understanding of a person

who will receive something of value in the event of a certain

outcome."
» i

MR. GOODELL; And you're referring to the

definition of gambling that's contained in the current Penal Law?

MR. PRETLOW: Yes, that's the definition that's in

the current Penal Law.
MR.GOODELL: And, of course, our Constitution

itself deals with gambling and prohibits gambling with certain

exceptions, correct?

MR. PRETLOW: Yes.
MR. GOODELL: And would you agree with me that

whether or not this constitutes gambling is an issue that ultimately will

be decided by the courts and not the Legislature?-
MR. PRETLOW: Well, it depends if the court case

that's pending right now does riot go through then. There may be a
lawsuit in the future, but by virtue of this piece of legislation we have
in front of us right now deeming that this activity is not gambling, the

court case would be moot.
MR. GOODELL: But you would agree with me,

right, that the Legislature does not have the power by statute to

redefine the words in the Constitution in a way that the Constitutional
framers or the public understood them at the time they were enacted.

MR. PRETLOW: I agree with you 100 percent that

j

«

i

i

i
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we cannot rewrite the Constitution by legislation. But as legislators,
we are the creators of the law and we write the law and under that

guise, we define what is legal and not legal and the legislative findings

in this legislation are that this is not gambling, therefore, not subject to

the provisions of the Constitution.
. • •

MR.GOODELL: Well, I know that Nevada, which

certainly has a long career in evaluating gambling, Nevada has ruled

that this is gambling, and I know%other states, Tennessee, Texas,

Illinois; are you aware of any other states that have ruled that it is not

gambling?

MR.PRETLOW: Many other states have ruled it not

gambling and I have a list here -- I'm in a huddle- that have said it's
not gambling are Colorado, Indiana, Kanas, Tennessee, Michigan,

Massachusetts, Mississippi, Rhode Island and Virginia; should I go

on, I have another list of pending legislation —
MR. GOODELL: You can just give me that number.
MR. PRETLOW: Mr. Goodell, to tell you the truth,

#
• \ •

many of these states are looking to see what New York does and
they're going to follow in our footsteps.

MR. GOODELL: Indeed, many of these states made

the determination it was gambling after our own Attorney General

came to that conclusion, no doubt they're watching us. In terms of the
exceptions under the Constitution, we're both in agreement that this
itself 6n its face wouldn't fall within any of those exceptions, right?

MR. PRETLOW: I'm sorry. I didn’t hear you.
149
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MR. GOODELL: The New York State Constitution

• prohibits gambling-
MR. PRETLOW: Yes.
MR. GOODELL: -- and then has certain exceptions,

lottery, horse racing, things of that nature.
MR. PRETLOW: Yes.
MR. GOODELL: We're all clear that this wouldn't

fall within any of those exceptions if it is otherwise considered

gambling.
MR. PRETLOW: It is not one of those exceptions,

but it doesn't need to be one of those exceptions. It is on its own face

not gambling.
MR. GOODELL: Now you indicate that this is more

a game of skill rather than a game of chance.
MR. PRETLOW: Yes.
MR. GOODELL: And that's the basis for your belief

it's not gambling?

MR. PRETLOW: Yes.
MR. GOODELL: You would agree with me —
MR. PRETLOW: Not total skill.

I

MR. GOODELL: I'm soriy? But isn't a number of

activities that we all agree are gambling involve also a high degree of

skill? I mean, certainly there's a high degree of skill involved in

poker. I can assure you having just dabbled in it and lost my nickles

or quarters or whatever, I mean, there's certainly a high degree of skill
150
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in poker; yet, we all agree that's gambling.
MR. PREILOW: But we're not looking at poker

now, we're looking at interactive fantasy sports.
MR. GOODELL: I might point out even though it's

against my own argument that those playing against me were not

gambling. That was a sure thing, but for people of equal skill and

likewise, as the Chair of Racing and Wagering, of course you knoW
t

that horse racing involves a lot of skill for those who are in it

professionally. I mean, they evaluate the horse, track conditions,

. temperatures, humidity, trends, jockeys, when it ran and they’re all

provided with a massive amount of data that they analyze provided by

the tracks and others.
MR. PRETLOW: Well, I would agree with you, Mr.

/ * „

Goodell, but, you know, horse racing has been around since the 1800s

and back then we didn't have the differentiation in laws between skill

and chance. So when the Constitution of the State of New York was
/

written, horse racing was included as gambling. If horse racing were
to be invented today, it probably wouldn't fall under this gambling.

MR. GOODELL: That's very interesting because,
clearly, the Constitutional framers considered it gambling because they

expressly excluded it from the scope of the Constitutional prohibition
4

against gambling and they wouldn't have excluded it if they hadn't
considered it gambling.

MR. PRETLOW: I'm not sure when horse racing

was added to the Constitution as something to be excluded or
151
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permissible under our New York State law. Did you know that back
/

in the 19-
MR. GOODELL: I could give you that answer, but

it's probably not worth looking up, right?

MR. PRETLOW: You can look anything up. We

have these fancy forms on our desks today. You brought that out yet

yesterday. i

MR. GOODELL: Now what I thought was
interesting about your bill is that it first declares that fantasy sports is

not gambling and then, if I'm correct, imposes almost all the regulatory

oversight that we normally impose on gambling, including

requirements for notice about compulsory gambling and the problems

with it. We put it under the Gaming Commission whose sole

responsibility is to regulate gambling, or one of its primary

responsibilities I should say. We have the funds going to education
*

just like we do with the lottery which we all agree is a form of

gambling. We restrict the age to 18, which is the same type of age

restriction we have on gambling. We prohibit certain people who
have a conflict of interest from engaging in it, just like we do in other

situations involving gambling like in horse racing. I mean, obviously,
jockeys and trainers are not allowed to bet on horse racing for obvious

reasons. Is there any provision in your bill that- let me put it -are
there any other restrictions or protections we have to the general

public that we impose on gambling operations that are not included in

your bill?

i
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MR. PRETLOW: Well, first of all, it's compulsive

playing, not compulsive gambling.
MR. GOODELL: Thank you, but are there other

protections that we normally have for the public on gambling activities
that's not included in this bill?

MR. PRETLOW: The individuals that play this game

were subject to the rules based on the creators, I'll use FanDuel and

DraftKings as an example, but there are like 20 or 30 others that are in
the business and we figured that if 3.5 million New Yorkers wanted to-
participate in these games that there should be some way for the State

. *

to oversee it and since, you know, money was being involved we also

felt that there should be some tax associated with it and that's where

we got the 15 percent of the gross revenues.
MR.GOODELL: By the way, I agree on that

objective, on both objectives. Do we have a sense of how many

people play the lottery?

MR.PRETLOW: Off the top of my head, I couldn't

tell you.
MR. GOODELL: It's certainly more than 3.5 million,t •

right?

MR. PRETLOW: It's absolutely more than 3.5

million.
MR. GOODELL: And, yet, the fact that millions and

millions and millions of New Yorkers play the lottery, we still agree
‘ that lotteiy is gambling, isn't it?

153

671



NYS ASSEMBLY JUNE 17, 2016

MR. PRETLOW: Lottery is total chance. You have

no control over anything when you play the lottery. You pick the

numbers, you buy a scratch off, you don't know what it is. So, yes, it

is definitely gambling.
MR. GOODELL: Sure. And people who play in

fantasy sports, they don't have any direct control over how the

individual players play. I mean, they can control which players are

part of their team, but they don't have any direct control over how any

of those players play.
MR. PRETLOW: But they have direct control as to

who goes on or who is part of their roster. Mr. Goodell, this is more

like a class or a course in business. You know, you are the general

manager of a team and you're allocated a salary cap. You get $50,000

for a salary cap and there are hundreds of players that you can pick

.from to build your team. The skill is to actually find the worst

performing player which comes to you at the cheapest that performs

the best within a period of time. Usually, it's a week for a football
*

thing. So there is a skill involved in picking a.team. If you pick the

most expensive quarterback, you're not going to have enough money .
left --.and this is all fake money. This is fantasy money. We’re not
talking real dollars.

MR. GOODELL: I try to remind my wife it's real

dollars when she's shopping, not fantasy dollars, but I appreciate it.
MR. PRETLOW: Most people that bet, but because

they're younger, they bet around $5 a game. They’re not betting the
154
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hundreds of dollars; you find the more skillful players that bet the
hundreds of dollars.

MR.GOODELL: Sure. Thank you very much, Mr.
Pretlow. I appreciate your comments.

On the bill.
ACTING SPEAKER AUBRY: On the bill, Mr.

Goodell.
MR. GOODELL: Just as a way of introduction, in

my family there are some members of my family that know an awful

lot about some sports like football and might be extraordinarily
%

capable at playing not only the game in real life, but fantasy sports. I

don't fall in that category; whatever limited skill I might have

apparently was inherited by others, So, our State Constitution is

- actually remarkably clear on gambling and it's put right in the front of

the State constitution and it says not only does it prohibit gambling, .

but it goes on to say you can't have- it says, "No law shall allow
lottery, lottery tickets, pool selling, book making, quote, "or any other

kind of gambling." Any other kind of gambling. Now, the

Constitution doesn't say except for gambling that involves a little bit of
skill, it says any other kind of gambling. Now we, as a Legislature,
don't have the legal authority to pass a law that says poker is not
gambling. We can't do that. It's up to the courts to define what was
meant by gambling and they've been pretty successful at it. We can't
say poker’s okay. We can't say casino gambling's okay. You know,
we had to pass a Constitutional amendment or the voters did to allow
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that and, by the way, we can't say that any other type of gambling is

okay. • i

This is one of the only provisions in the State

Constitution, by the way, that goes on with a specific direction to the

Legislature itself. The Constitutional language goes on to say, "And

the Legislature shall pass appropriate laws to prevent offenses against

any of the provisions of this section." That's kind of wild.
So, I find myself in an interesting dilemma and I'm

sure many of you do as well. In my mind, this is clearly gambling. It's

just like any other type of sports gambling. But if it is gambling, I

think we ought to regulate it, therein lies the conundrum. Thank you,
Mr. Speaker.

'

i

ACTING SPEAKER AUBRY: Thank you, Mr.
Goodell. I

1

i

Mr. Murray.
MR. MURRAY: Thank you, Mr. Speaker. I'd like to

i

speak on the bill.
» i

]

ACTING SPEAKER AUBRY: On the bill, sir.
MR. MURRAY: So first let me say that for full

*

disclosure, I have been playing fantasy sports season-long for quite

some, time and daily sports. I'm a DraftKings account holder and I
enjoy it quite a bit. And the reason why I wanted to speak today was I
wanted to share with my colleagues some thoughts about how the
game is played because I think there is a misconception. It's easy to

say from a general standpoint it's gambling, but when you get into the

i
;

J

I
i
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weeds and into the details, l can show why we believe it is a game of

skill more than a game of chance.
Let me start here. As it was mentioned earlier, the

Attorney General brought this up in the fall of last year. One of his

concerns was that he felt that the radio commercials were misleading

and were misleading the public on how this was done whether you

could win. Well, first he attacked the DraftKings and FanDuel

commercials claiming they were seriously misleading New York

citizens about their prospects of winning. Now, that's kind of ironic

coming from the State that runs Lotto commercials with the tag line,
• *

"Lotto: Making more New Yorkers rich than any other game." Of

course, nowhere in those lottery commercials does it ever mention that

. your odds of winning the jackpot are extremely slim; in fact, it goes on
to suggest that winning is quite easy. But for some reason, the

' Attorney General and the opponents seem to think those aren't

misleading.
So we'll move on now to the other arguments

regarding the Attorney General said that the season-long fantasy

games were fine, but the daily games are not. Apparently the Attorney

General has never played fantasy football, you see, because they're
9 »

virtually the same. The NFL games are played weekly, so there's very

little difference between the season-long and the daily games because

the daily games are played on a weekly basis. So in those games, the

rosters are changed on a weekly basis. So in the season-long games,

players can be dropped, picked up, traded at any time because of
157
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injuries, bye weeks or their performance. The rosters are adjusted and

changed every week, but that’s exactly what's done in the daily games,

too, every week the rosters are adjusted. So it's virtually the exact

same thing. So if you’re saying the season-long for football is okay, I

don't see how you say the daily one isn't okay because they're played

virtually the same.way.
Now over the past week, there's been lobbyists and all

%

of these naysayers that have been coming forward with this Trojan

Horse theory. So if we allow this, it's going to be the end of casinos in
r

the State, it's going to be the end of horse racing tracks and everything

else. People will lose their jobs. Oh, the tragedy. Here's the thing.
This isn't new. We've been playing daily fantasy sports and

season-long fantasy sports in.the State of New York for years, nearly a

decade. The subject only came up last year when the commercials

started running and it grabbed some people's attention and they said,
• *

Hey, why aren't we getting a cut on this? Why aren't we regulating

this? That’s the only reason this came up. But we've been playing this

in the State of New York for years. So, the Trojan.Horse theory goes

right out the window. We’ve not closed casinos or shut down tracks or
anything like that. There haven't been job losses. We've been playing

this game for years.
So let's move on and get to the crux of the skill versus

chance theory. So let me start by saying this: When you're playing

fantasy sports, knowledge is your skill, as the sponsor had mentioned

several times, that's your skill. The more research you do, the more
158
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knowledgeable that you are about the sports, the teams, the players,
the more skillfully you'll play the game. And, as a result, I believe

there's no question that you'll have a much better chance of winning.
Such is also the case in day trading. In my opinion, daily fantasy

sports is nothing but day trading for sports fans. Let me give you the
\

comparison. In day trading, you open an account with companies like

Scottrade or TD Ameritrade; in daily fantasy sports, you'll open an

account with DraftKings or FanDuel. In day trading, you deposit

money into your account just as you do in daily fantasy sports. In day

trading, you purchase securities or stocks in companies while in daily

fantasy sports, you're purchasing the players or the teams that will

serve on your roster. Day traders either make money or lose money

based,on the short-term performance of their stocks or securities that

they purchase. In daily fantasy sports contests, win or lose, the win or.

lose is based on the short-term performance, meaning one game of the

players or the teams.

i. •

So, in both scenarios the companies, Scottrade and

TD Ameritrade or, in the case of fantasy sports, DraftKings and

FanDuel, they make their money on fees on transactions or

participation, not on performance. Let me say that again, because

that's very important because we've heard, oh this is nothing but

bookies. No, bookies make their money on how you do as well, but

this, they make their money on fees on transactions or participation,
not on performance. But there's no question that experience and

knowledge play a tremendous role in whether or not a day trader or a
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daily fantasy sports player is successful.
• . . i

So I suggest to you if we're going to be saying that

daily fantasy sports is gambling because there's chance involved, then

I think we need to call day trading what it is, too, because as I've

expressed, it's virtually played the same way. You're doing the same

thing. So are we going to cut out day trading in the State of New

York? Are we going to call that and label that gambling and stop it? I

don't think we want to kill an entire industry by doing that.
And finally, the Attorney General and many

opponents have brought up the points that they were concerned that a

small number or percentage of players were winning most of the pots.
About the numbers I've heard it was less than five percent of the

players were winning about 75 to 80 percent of the pot. Well, I think

they just made my point. So, either the Attorney General or we've

identified about 5 percent of the most unbelievably lucky people in the

world or they're skilled. They're very skilled in doing this which is

why they win most of the time. So, once again, I submit to you that
• there is a lot of skill involved in playing:

So I'll close by saying this. First I'd like to just

congratulate the sponsor on this. Gary has been very, very patient, has

worked very diligently in trying to listen to all sides and craft what I

think is a very good bill. It offers up consumer protections and

oversight while also generating revenue and that revenue will be going

to education.. I think it's a benefit for all. This is a win for the literally

millions of fans in the State of New York that play and enjoy fantasy
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sports. It's also a win, though, for the State in that we will be

generating millions of dollars that will be going towards education.
So, again, I would urge my colleagues to consider

these facts when casting your vote today. I believe we should pass
this bill. I again want to thank the sponsor, Mr. Pretlow, for his hard

work. I'd like to also thank the Minority Ranker on Racing and

Wagering, Mr. Garbarino, for his hard work on this, as well, and I

have to say this as well. I want to thank all of you, and especially the

Speaker, because the last time I tried to speak out on this publicly, I

had somebody screaming and yelling over me and turning my mic

down. So I appreciate the fact that I actually got to get my point out

this time. So thank you very much, Mr. Speaker.
ACTING SPEAKER AUBRY: Mr. Abinanti.
MR. ABINANTIr Thank you, Mr. Speaker. On the

bill.
ACTING SPEAKER AUBRY: On the bill, sir. .

MR. ABINANTI: I find that we have a very

interesting confluence of opinions here. I knew that if we had enough

bills that somewhere along the way Mr. Goodell and I would actually

agree. My speech will be very short because Mr. Goodell has

basically said everything that I had plan to say. Let me just add to it.
"When I use a word," Humpty Dumpty said, "it means just what I
choose it to mean. Neither more nor less." And then Alice questioned

and said, "Well, the question is whether you can make words mean so
many different things." It seems that Lewis Carroll in 1872
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anticipated some of thethings that the New York State Legislature

does, because we’re trying very hard to avoid the very clear mandate of

the New York State Constitution: Gambling is prohibited. And if you

want to add something, which is gambling, to the realm of what's

legal, you change the Constitution. And those who want to make

fantasy sports legal in New York should be presenting to us a
*

Constitutional amendment, not passing a statute which ties us into a

pretzel in an attempt to try to avoid the clear definition of gambling.
You know, if you take a look at the statute that's

before us, it tries so hard to define fantasy sports in a way that it
avoids the common sense in the every day meaning of gambling.
Merriam-Webster Dictionary says a sport is "an activity involving

physical exertion and skill in which an individual or team competes

against another or others for entertainment." Not for money, not for

betting, not for gambling and not sitting behind a computer. That's a
game, not a sport. So somehow, we're using fantasy sports, so
somehow the adjective "fantasy" converts a physical activity into an
armchair activity to give the image that somehow this is a sport.

Then, if you go on, it actually says that interactive
s

fantasy sports are not wagers on future contingent events. And not
r , '

wagers — or let me try this here- "Are not wagers on future
contingent events not under the contestant's control and it's not

dependent upon the performance of any one player or any one actual
team." It’s clearly trying to avoid what have been defined in the past

as games of chance. But take a look at the definition itself. It is
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saying that it's not contingent upon something in the future. Well,
fantasy sports is contingent on what happens in the future. Yes, you

choose a team, but that team has to perform. And I thought it was

interesting because the sponsor of the legislation said you're trying to

choose the cheapest players who will perform, but you're gambling on
what their performance will be. Just because you put together a team

doesn't make it any less of a gamble on how that team is going to

perform. If you are actively participating in the sport, that's permitted,
but if somebody gambles on your outcome, that’s gambling. Plain and

simple. You can't get away from it.
So we have got this document that goes on and on

* •

and on, it even says in its definition on the next page that it's a game

and it's contingent on the actual performance of human competitors on

sports teams and in sports events. So the statute itself defines the

activity it's trying to exclude from the definition of gaming as a game

and actually admits that what it's saying it doesn't do, it does. So

you've got to tie yourself into a pretzel to somehow say that this is not

gambling. And all I'm suggesting is if you want to solve the problem,
propose a Constitutional amendment. That's the answer.

Second point. Just because some skill is involved
doesn't remove it from the category of gambling. It improves your

chances of winning. I mean, there are card counters out there who do

very well in playing blackjack. It's still gambling. If you have skill,
you're reducing the chances that you're going to lose and increase the

chances that you're going to win, but it's still gambling. It doesn't
163

681



NYS ASSEMBLY JUNE 17,2016

exclude it from the category.
Lastly, I thought one speaker made an interesting

observation, which I'm sure many of us feel if you dabble in the Stock

Market, and that is you really are gambling your future if you buy

anything. But I want to respectfully suggest that losing money in a

business, while we may in common parlance call it gambling, is in no
way similar to fantasy sports. Even day traders are buying a piece of a

company when they buy a stock. And.if the Stock Market closes

down before they sell it, they own something. They own a piece of a

company. So the Stock Market, while.it may result in a lot of people
\ .

losing money, in no way is the same as fantasy sports. When you buy

into fantasy sports, you don't own a piece of any of those players. You

don’t own a piece of any of those teams. You're doing what people do

when they play the horses, when they go to the track and they say, I've
got some skill.

ACTING SPEAKER AUBRY: Mr.Murray, why do

you rise?

MR. MURRAY: Would the speaker yield for a
question?

MR. ABINANTI: Sure, I'd be pleased to yield.
ACTING SPEAKER AUBRY: Mr. Abinanti, you

will yield?

MR. ABINANTI: Yes, I will.
%

ACTING SPEAKER AUBRY: Mr. Abinanti yields.
MR. MURRAY: So, Mr. Abinanti, if I'm following
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your logic there with the Stock Market, so if I buy 10 shares of Apple,
1will how influence how Apple performs in the Stock Market?

MR. ABINANTI: Your ability to influence has

nothing to do with your ownership, that's part of the American system.
MR. MURRAY: Isn't the argument that whether or

not you have control over the performance of what you're buying into?

If you're claiming that we don't have the ability to, you know, decide

how the players are performing, are you saying I buy 10 shares of

. Apple and I'll now control how a stock performs with Apple?

MR. ABINANTI: I think the amount of control you

have depends on how many shares you buy and if you see the

Comptroller of the State of New York with a small number of relative,
relative to the total number of shares in several corporations has

combined with other shareholders and changed policies of some major
#

American corporations. So the answer is if you get together with

enough people you can, in fact, influence the policy of that company.
MR. MURRAY: And I assure you that won't be done

through day trading, that'll be a much bigger stock purchase. So, it's
not a comparison with day trading.

MR. ABINANTI: I agree, fantasy sports cannot be

compared with day trading.
MR. MURRAY: No, your examples cannot be

compared to day trading because if you make a stock purchase Where

you're controlling Apple, you're not doing it through day trading, that’s
a much bigger stock purchase: You won't be doing it with TD
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Ameritrade, I assure you. So, that analogy does not line up with
ft

fantasy sports. I'm sorry.
ACTING SPEAKER AUBRY: Your time, Mr.

Abinanti.
MR. ABINANTI: Thank you, Mr.Speaker.
I was respectfully suggesting that the concept of day

trading, while it may be somewhat of an analogous to those who

gamble is, in fact, very different because you are, in fact, making

investments into real items and it is part of the Stock Market, whether

you hold it for one day, one minute, one year or 10 years, you're still •

owning a piece of a company and you're not doing it for the purpose of

winning depending on how a player or a group of players may or may

not perform that evening.
So, I respectfully suggest that this legislation violates

the New York State Constitution, the clear language of the

Constitution and is unwise legislation. And if we want to some way

move forward to control and legalize fantasy sports, the appropriate

. way to do it is to do an amendment to the New York State

Constitution. Therefore, Mr.Speaker, I will be voting against this
legislation.

ACTING SPEAKER AUBRY: Mr. Fitzpatrick.
MR. FITZPATRICK: Thank you, Mr. Speaker;

On the bill.
ACTING SPEAKER AUBRY: On the bill, sir.
MR. FITZPATRICK: The sponsor is claiming a
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touchdown, but I would argue there’s a flag on the play. The
. * . i

touchdown needs to be called back. And the infraction is clipping,
clipping. This bill is going to clip a lot of young people of their

hard-earned money. The previous speaker is absolutely correct and
I

my colleague, Mr. Goodell, also outlined in stating how this industry .

is going to be regulated. We are regulating.it as if it were gambling.
+ *

It is gambling. We all know that. We’re just trying to contort this into

something that we wish it to be and it is not what we think it is.
,

ACTING SPEAKER AUBRY: Mr. Pretlow, why do

you rise?

MR. PRETLOW: Will Mr. Fitzpatrick yield for an

official review?

ACTING SPEAKER AUBRY: Mr.Fitzpatrick,'

you've been asked to yield.
MR. FITZPATRICK: Absolutely.
MR. PRETLOW: You’re saying that this is

gambling. We are legislators and one of the things that we do is to

define certain actions. We, as the New York State Legislature,

determine what a crime is, what the severity of that crime and if the

action is a crime or not.
. MR. FITZPATRICK: Right.

MR. PRETLOW: Til use robbery. We, as a
• Legislature, can deem that robbery under $20 isn't a crime, or we can

say that robbery under $20 is a felony. « We can say that that $20

robbery has 10 years in jail or is a violation. We make that
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determination. In doing the investigation of gambling, fantasy sports

. fell short as being gambling, therefore it wasn't forbidden by the

Constitution of the State of New York.
' . .

MR. FITZPATRICK: Right.
MR.PRETLOW: I have in front of me something

from the New Jersey courts.
MR. FITZPATRICK: Gary,/what you're saying is

that we determined ~ it's not -you’re saying wedetermine what a

crime is.
MR. PRETLOW: Yes.
MR. FITZPATRICK: No, I would argue that we

determine how we will or at what level we will prosecute that crime

so...
MR. PRETLOW: If it’s a crime at all, I'm using

crime as an example.
MR. FITZPATRICK: Well, hold.on. You can say .

we, as a Legislature, say if you steal less than or fewer than $20, it's
not a crime. It's still stealing. If we choose not to prosecute it, that's

our choice as a Legislature, but someone stole $19. So, a theft still
occurs whether we want to call it a crime or not.

MR. PRETLOW: My point is we, as a Legislature,

determine what that is, what that crime is and what that punishment is.
We, as a Legislature, can today say that wearing a yellow tie is illegal.

ACTING SPEAKER AUBRY: Mr. Pretlow, would

you fashion a question out of all of this?
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. MR. PRETLOW: Would you disagree with me if I
said that we, as a Legislature, could deem wearing a yellow tie as
illegal?

MR. FITZPATRICK: Mr.Speaker, I think based on
the sponsor’s argument, the call is reversed; no touchdown.

(Laughter)

ACTING SPEAKER AUBRY: Proceed, Mr.
Fitzpatrick.

MR. FITZPATRICK: Anyway, if it walks like a

duck, if it sounds like a duck, what is it? It's a duck. This is

gambling. If there were a game of skill, I would think the Department

of Financial Services might be more interested in regulating this, not

the Gambling Commission. And with all due respect, the proponents
have not made the argument. They have not made the argument that

this is a game of skill. Mr. Abinanti so eloquently made the argument.
I work in the financial services industry. Day trading is not gambling.
It may not be investing, but it’s not gambling. You are buying a piece

of a company whether you hold it for a day or a decade.
But this is gambling, let's not kid ourselves. And

what's unfortunate is that since we are going to regulate this through

the Gaming Commission, I believe it is very sad that not a single

contribution will be made by this industry to the Problem Gambling
Fund because if you watch the PBS Frontline documentary on this

. industry, a lot of people get hurt, and a lot of people in New York will
get hurt if this bill passes. And I hope, I hope, we think long and hard
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before we cast a yes vote. I would urge a no vote. Thank you, Mr.
Speaker.

ACTING SPEAKER AUBRY: Read the last section.
THE CLERK: This act shall take effect immediately.
ACTING SPEAKER AUBRY: The Clerk will

record the vote.
(The Clerk recorded the vote.)
Ms. Glick to explain her vote.
MS. GLICK: Thank you, Mr. Speaker, I'll be brief.

Lots of people know that I enjoy watching sports, but I also know that

I do not have the skill and the knowledge to be a manager of a team. I

might on occasion say they should throw the pass, they should run an

end round or something like that, but I know that I'm not qualified.
But this is fooling a lot of young people into thinking that they are

running a team and this has nothing -- got nothing to do with skill. It’s
totally chance. It's gambling, pure and simple, and I will be voting in
the negative.

ACTING SPEAKER AUBRY: Ms. Glick in the
negative.

. Mr. Murray to explain his vote.
MR. MURRAY: Mr.Speaker, just briefly. I would

like to.say this is Dean from Long Island and I'm dedicating this yes
1

vote to a certain radio host. This yes vote is for you.
(Laughter)

Mr.Ceretto to explain his vote.
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MR. CERETTO: Yes, thank you, Mr. Speaker.
Some of the issues that we've had. in the last couple days have been

very important to our constituents. I do want to say on this particular

one, we received in my office numerous e-mails and phone calls on

passage of this legislation, fantasy sports, and I want to thank the.

sponsor for pushing this through; in fact, as one of the constituents

said this morning as she called my office, she said, Ceretto, don't come

home without passing this legislation.
(Laughter)

I'm going home and I'm very happy to be proud that

the sponsor has put this forward and it's going to pass. A lot of our
constituents like and enjoy this sport and I'm very proud that we can

do this today. So thank you for your time.
ACTING SPEAKER AUBRY: Mr. Ceretto in the

affirmative.
Mr. Goodell to explain his vote.
MR. GOODELL: Thank you, Speaker. First, you

can bet that I was surprised to find myself in agreement with the

comments of both Assemblywoman Glick and Mr. Abinanti. What

were the odds?

ACTING SPEAKER AUBRY: On any given

Sunday, Mr. Goodell. On any given Sunday.
(Laughter)

MR.GOODELL: And I wanted to apologize to all
my colleagues. I did make a mistake in my comments and I was
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corrected. My wife texted me, Your wife knows the difference between
»

. real money and pretend money. That's why she continues to really

work hard so she can have access to that real money. What were the

odds she'd be watching as I made that comment?

(Laughter)

But I sincerely hope she's still watching and didn't

turn me off in disgust and I have great respect and I'm so thankful for

my wife earning real money.-
And as I mention this is an interesting conundrum

because on one hand I think it's pretty clearly gambling because the

results depend on how well somebody else does, somebody else out of

our control like these players. We might be able, to select them, but we
can't control how they play and so that makes it gambling in my mind.
I appreciate the fact that the bill - this is my conundrum - the bill has

all these protections for gambling. You know, that's kind of
4

interesting. In it, we say it's not gambling but we put it under the

Gambling Commission. We have problem gambling notices that have
to be put out. We have all the background checks and everything else
for gambling.

And so normally I would vote for this because I think
it's important that we regulate it, but I'm brought up short by that

nagging Constitution because not only does it ban gambling, but in
this situation, which is so unusual in the Constitution, it actually

directs us, as a Legislature, to prohibit gambling. For that reason, I'm
still compelled to vote no.
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ACTING SPEAKER AUBRY: Mr. Goodell in the

negative.
Are there any other votes? The Clerk will announce

the results.
(The Clerk announced the results.)
The bill is passed.
Mr.Morelle. .

MR. MORELLE: Thank you, Mr.Speaker.
Members have on their desks an A-Calendar. I now move to advance

the A-Calendar.
'

ACTING SPEAKER AUBRY: On Mr. Morelle’s
motion, the A-Calendar is advanced.

* t

Mr. Morelle.
% •

MR. MORELLE: Thank you, Mr. Speaker. If we

could go to page 3 of the main Calendar and begin consenting with

Rules Report No. 514 by Mr. Abinanti.
ACTING SPEAKER AUBRY: The Clerk will read.
THE CLERK: Bill No. 654-A, Rules Report No.

# *

514, Abinanti. An act to require the Department of Transportation to

determine which entrances to parkways in the County of Westchester

are most frequently accessed by oversized commercial vehicles and to

install certain barriers to prevent such vehicles from accessing such
entrances.

ACTING SPEAKER AUBRY: On a motion by Mr.
Abinanti, the Senate bill is before the House. The Senate bill is
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Senate 7324, by Senator Squadron, an

act to amend the Civil Service Law;

1

2

Senate 7413A, by Senator Little, an

act to amend the Private Housing Finance Law;

Senate 7491A, by Senator LaValle, an

3

4

5

act in relation to granting,-
Senate 7499, by Senator Larkin, an

act to amend the Tax Law;

6

7

8

Senate 7553A, by Senator Valesky, an9

act to amend the Environmental Conservation Law;'10

Senate 7728, by Senator Boyle, an11

act to amend the Alcoholic Beverage Control Law;12

Senate 7790A, by Senator Marchione,13

an act to amend the Tax Law;14

Senate 7898A, by Senator Griffo, an

act to amend Chapter 367 of the Laws of 2013;

Senate 8006, by Senator Ortt, an act

to amend the General Business Law;

15

. 16

- 2

17

18

Senate 8049, by the Senate Committee'19

on Rules-, an act to amend the Education Law;20

Senate 8127, by Senator DeFrancisco,21

an act relating to;22

Senate 8153, by Senator Bonacic, an
• %

act to amend the Racing, Pari-Mutuel Wagering and

Breeding Law;

23

24

25
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you. Go ahead.1

ACTING PRESIDENT GRIFFO: The2
1

Secretary will read.3

Senator Flanagan,

from the Committee on Rules, reports the

following bills:

THE SECRETARY:4

5

6

Senate Print 8006, by Senator Ortt,

an act to amend the General Business Law;

And Senate 8153, by Senator Bona'cic,

an act to amend the Racing, Pari-Mutuel Wagering

and Breeding Law.

7

8

9

10

11

Both bills reported direct to third12

reading.13

And theACTING PRESIDENT GRIFFO:14

committee report has already been approved and is15

before the house.16

SENATOR DeFRANCISCO:17

Mr. President.• 18

ACTING PRESIDENT GRIFFO: Senator19

DeFrancisco.20

SENATOR DeFRANCISCO: It's my21

understanding that there's a supplemental active

list at the desk, and the first bill is Calendar

22

23

just to make sure we're all on the same page.49,24

ACTING PRESIDENT GRIFFO:25 It's a
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Kennedy,. Lanza, Larkin, LaValle, Marcellino,

Martins, Murphy, O'Mara, Ortt, Ranzenhofer,-

Ritchie, Serino, Venditto and' Young.

1

2

3

Ayes, 38. Nays, 24.4

ACTING PRESIDENT GRIFFO: The bill. 5

is passed.6

THE SECRETARY: Calendar Number7

2013, by Senator Ortt, Senate Print 8006, an act

to - amend the General Business Law.

•8

9

Read theACTING PRESIDENT GRIFFO:10

last section.11

Section 2. ThisTHE SECRETARY:12

act shall take effect on the 180th day.13

ACTING PRESIDENT GRIFFO: .Call the -14

roll.15

(The Secretary called the roll.)

THE SECRETARY: Ayes, 62.

ACTING PRESIDENT GRIFFO: The bill

16

17

18

is passed.19
i

Calendar Number• THE SECRETARY:20

2014, .substituted earlier by the Assembly

Committee on Rules, Assembly Print 10736, an act

to amend the Racing, Pari-Mutuel Wagering and

Breeding Law.

21

22 -
23

24

ACTING PRESIDENT GRIFFO: Read the25
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last section.1
i

Section 2. This2 THE SECRETARY:

act shall take effect immediately.3
I

ACTING PRESIDENT GRIFFO: Call the4
i

roll.5

(The Secretary called the roll.).6

ACTING PRESIDENT GRIFFO: Can I7

have some order in the house, please.
Senator Bonacic to explain his vote.

8

9

And again, I'm going to ask for10

order in the house. You were so quiet for so

•long..

11

12

Go ahead, Senator Bonacic.13

SENATOR BONACIC: Thank you,14

Mr. President.15

First of all, .this bill will16

i7 authorize the Gaming Commission to register

businesses to operate online interactive fantasy

sports websites in New York.

It also provides legislative

findings that interactive fantasy sports requires

a significant degree of skill and, as such, are

not games of chance, which are prohibited by the

New York State Constitution and the Penal Law

18

19

20

f21

2 2

23

24

Section 225.25
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Finally, it prbvides a regulatory

structure for the offering of fantasy sports and

' the taxation of the proceeds from these .sports.

•1

2

3

So what we're doing here is we're

authorizing these sports. We're going to

regulate it, we're going to monitor it, we're

going to tax it, and we're going to put consumer

protections in place. .

4

5

6

7

8

And let me just briefly tell you

that there will be a 15.5 percent tax on the

9

10

And that will be defined as11 gross revenue.

interactive fantasy sports revenue minus paid

entry fees and monies paid by -- for winnings

paid out and promotional credits,

amount to roughly about $5.85 million.

12

13

And it will14

It would15

all go to education.16

This is a three-way agreement - with
• 4

each house and the Governor.

17

18

And football season is around the19

corner. You're going to make a lot of

New Yorkers very happy.’

Thank you, Mr. President.

20

21

22

ACTING PRESIDENT GRIFFO:23 Senator

Bonacic will be recorded in the affirmative.24

. Senator Krueger to explain her vote.25

Kirkland Reporting Service

698



•fc
4*

4836

SENATOR KRUEGER: Thank you,1

Mr. President.2

If it looks like a duck, it swims3

like a duck, it quacks like a duck, it's a duck.

This is another gambling bill. This, continues

New York State's path into dreaming that all of

our economic development and research problems ..

can be solved by increasing the number of people

who use all of their disposable income in

different styles of gambling.

Maybe we can roll them all together

in a movie theater that serve? liquor, an<3
i

everybody can just spend their days sitting in

their chairs, drinking, watching the movies, and
l •

choosing their type of online gambling.

It's not a very attractive future

for the State of New York. It's not really in

the best interests of the people of New York.
I'm particularly entertained by the resolution on

our desks clarifying that if New Jersey increases

some kind of gambling for themselves, we'll

explore how we can do even more. I'm not even

sure we could- figure out how to do even more, but

I'm confident- we'11 see more bills in the future

4

5

6

7

8

9

. 10

.11

12

13

•14

15

16

17

18

19

20

21

22

23

24

that just continue down this rabbit hole.25
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I vote no, Mr. President.1

ACTING PRESIDENT GRIFFO: Senator2

Krueger to be recorded in the negative.3

Announce the results.4

THE SECRETARY: In relation to5

Calendar 2014, those recorded in the negative are

Senators Amedore, Carlucci., Farley, Funke,

6

7

Hoylman, Klein, Krueger, LaValle, Little,

Marcellino, Marchione, Persaud, Sanders, Savino,

8

9

Squadron and Stewart-Cousins. Also Senator

Espaillat.

10

11

Ayes, 45. Nays, 17.12

ACTING PRESIDENT GRIFFO: The bill13

is passed.14 .

Senator DeFrancisco, that concludes15

the noncontroversial reading of Senate16

Supplemental Calendar 56B.17

I’m going to

call an immediate meeting of the Rules Committee.

SENATOR DeFRANCISCO:18

19

However, due to the lateness of the20

hour, we have handed out sheets, those on the21

Rules Committee, and by agreement the three floor

leaders are going to go into 332 and put it on

the record, so we don't lose people between 'the

If anybody objects to that and

22

23

24

two locations.25
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TITLE....Relates to the registration and regulation of interactive fantasy sports contests
06/14/16 referred to racing and wagering
06/15/16 reported referred to codes
06/15/16 reported referred to ways and means
06/16/16 reported referred to rules
06/16/16 reported
06/16/16 rules report cal.511
06/16/16 ordered to third reading rules cal.511
06/17/16 passed assembly
06/17/16 delivered to senate
06/17/16 REFERRED TO RULES
06/17/16 SUBSTITUTED FOR S8153
06/17/16 3RD READING CAL.2014
06/17/16 PASSED SENATE
06/17/16 RETURNED TO ASSEMBLY
08/02/16 delivered to governor
08/03/16 signed chap.237

RULES COM (Request of Pretlow, Dinowitz, Zebrowski, Garbarino, Murray, Jean-Pierre,Ceretto,
Lupinacci)
Add Art 14 §§1400 - 1412, amd §104, RWB L
Relates to the registration and regulation of interactive fantasy sports contests.
EFF. DATE 08/03/2016

06/17/16 A10736 Assembly Vote Yes: 111 No : 21

Aye: 45 Nay: 1706/17/16 A10736 Senate Vote

Go to Top of Page

Floor Votes:

06/17/16 A10736 Assembly Vote Yes: 111 No : 21
Yes Abbate

. Yes Barclay
ER Bichotte
Yes Braunstein
No Buchwald
No Castorina
Yes Corwin
Yes Cusick
Yes Dilan

No Aubry
Yes Benedetto

Yes Blankenbush Yes Brabenec
Yes Brindisi-
No Cahill
Yes Colton
Yes Crouch
Yes Davila
ER DiPietro

Yes Arroyo
ER Barron

No Abinanti
NV Barrett
Yes Blake
ER Brennan
Yes Butler
Yes Ceretto
Yes Crespo
Yes Cymbrowitz
Yes Dinowitz

Yes Bronson
Yes Cancel
Yes Cook
ER Curran
Yes. DenDekker
Yes Duprey
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Yes Englebright Yes Fahy
No Fitzpatrick
Yes Garbarino
Yes Goldfeder
No Gunther A
ER Hikind
ER Jaffee
ER Katz
Yes Kolb
Yes Lentol
Yes Lupardo
Yes Malliotakis
Yes McDonough Yes McKevitt
Yes Montesano Yes Morelle
Yes Murray Yes Nojay
No O'Donnell ER Ortiz

Yes Farrell
No Galef
Yes Gjonaj
Yes Gottfried
Yes Hawley
Yes Hunter
No Johns
Yes Kearns
Yes Lavine
Yes Linares
Yes Magee
Yes Mayer
Yes McLaughlin Yes Miller
Yes Mosley
No Nolan
Yes Otis

ER. Finch
Yes Gantt
No Glick
Yes Graf
Yes Hevesi
Yes Hyndman
Yes Joyner
ER Kim
Yes Lawrence
Yes Lopez
Yes Magnarelli
Yes McDonald

No Friend
Yes Giglio
No Goodell
Yes Harris
Yes Hooper
Yes Jean-Pierre
Yes Kavanagh
Yes Lalor
Yes Lifton
Yes Lupinacci
Yes Markey

Yes Moya
Yes Oaks
Yes Palmesano

Peoples-
Stokes

Yes Quart
Yes Richardson
Yes Rosenthal
Yes Saladino

Yes Paulin

Yes Pretlow
Yes Ramos
Yes Rodriguez
No Ryan
Yes Schimminger Yes Seawright . Yes Sepulveda

Yes Simotas
Yes Stec
ER Tenney
Yes Walker
Yes Williams
Yes Zebrowski K Yes Mr. Speaker

ER Palumbo Yes Yes Perry

Yes Pichardo
Yes Raia
No Robinson
Yes Russell
Yes Schimel
Yes Simanowitz
Yes Skoufis
Yes Stirpe
Yes Titone
No Weinstein
ER Wozniak

Yes Ra
Yes Rivera
Yes Rozic
No Santabarbara

Yes' SkartadosNo Simon
Yes Solages
No Tedisco
Yes Titus
Yes Weprin
ER

’
Wright

Yes Steck
Yes Thiele
Yes Walter
No Woerner

\

Go to Top of Page

Floor Votes:

06/17/16 A10736 Senate Vote Aye: 45 Nay: 17
Aye Addabbo_ Aye Bonacic

Aye Akshar
Aye Boyle
Aye Croci

Nay Amedore Aye Avella
Aye Breslin
Aye DeFrancisco Exc Diaz
Nay Farley
Aye Gallivan
Aye Hamilton

Nay Carlucci
Aye Comrie
Aye Dilan Nay . Espaillat
Aye Flanagan Nay Funke

Aye Griffo

Aye Felder
Aye Gianaris
Aye HannonAye Golden •

Hassell-
Thompson Nay Hoylman Aye Kaminsky Aye KennedyAye
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Nay Klein
Aye Latimer
Nay Marchione
Aye Nozzolio
Aye Parker .
Aye Ranzenhofer Aye Ritchie
Nay Sanders Nay Savino

Aye Seward Nay Squadron Aye Stavisky Nay

Aye Valesky Aye Venditto Aye Young

Nay Krueger
Nay LaValie
Aye Martins
Aye O'Mara
Aye Peralta

Aye Lanza
Nay Little

Aye Larkin
Nay Marcellino

Aye Montgomery Aye Murphy
Aye Ortt
Aye Perkins
Aye Rivera
Aye Serino

Aye Panep.into .
Nay Persaud ;
Aye • Robach
Aye Serrano

Stewart-
Cousins

i
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NEW YORK STATE ASSEMBLY
MEMORANDUM IN SUPPORT OF LEGISLATION

submitted in accordance with Assembly Rule III, Sec 1(f)

BILL NUMBER: A10736

SPONSOR: Rules (Pretlow)

TITLE OF BILL:

An act to amend the racing, pari-mutuel wagering and breeding law, in
relation to the registration and regulation of interactive fantasy
sports contests .

*

PURPOSE OR GENERAL IDEA OF BILL:

To provide for the registration, regulation, and taxation of interactive
fantasy sports contests in New York .State.

SUMMARY OF SPECIFIC PROVISIONS:

Section 1 of the bill would amend the Racing, Pari-Mutuel Wagering and
Breeding Law by adding a new Article 14 which would register and regu-
late interactive fantasy sports contests with an entry fee. Specif-
ically:

Section 1400 provides legislative findings and purpose. Section 1401
provides definitions.

Section 1402 authorizes the registration of interactive fantasy sports
operators to conduct interactive fantasy sports contests in New York
State. Any- operator that was offering contests to New York state resi-
dents prior to November 10, 2015 would be able to continue operating
until their application for registration has been approved or denied,
provided that such operator files an application for registration with
the New York State Gaming Commission'("the Commission") within ninety •

days of the promulgation of regulations to effectuate this article. Such
operators would also receive a temporary permit.to operate under the
required safeguards and minimum standards until their application has

• been approved or denied. Registrations would remain in effect for three
years. •

Section 1403 establishes the scope of information required from an *

interactive fantasy sports operator upon submission of an application
for registration to the Commission.

Section.1404 establishes required safeguards and minimum standards in
order to provide players with important consumer- protections, including:

i

limiting players to one active and continuously used account;
prohibiting persons under the age of 18 from participating in any

contest;
^ensuring that accurate representations concerning the chances of
winning, and the number of winners, are depicted in all advertisements;
ensuring that, unless otherwise approved by the Commission, online
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fantasy or simulation sports games or contests with an entry fee are not
being directly or indirectly promoted or advertised during the conduct
of any online fantasy or simulation sports games or contests without' an
entry fee;
enabling players to exclude themselves from contests and permanently

close their accounts at any time;
offering introductory procedures for players, and identifying. highly
experienced players;.

disclosing the number of entries a player may submit to each contest,
and the number of total entries allowed for each contest;
measures to protect the privacy and online security of players and
their accounts;
ensuring players1 funds are protected upon deposit and segregated from
the operating funds of the operator or registrant; and
information concerning assistance for compulsive play in New York
State.

This section would also limit the number of entries that can be submit-
ted by a player to any contest,, prohibit any contest based on a collegi-
ate or high school sportf or athletic event, prohibit any contest based
on a horse racing event, prohibit the use of third-party scripts or
scripting programs, and ensure that advertisements for contests and
prizes do not target prohibited participants, minors, or self-excluded
persons.

Section 1405 authorizes the Commission to promulgate regulations to
implement the.provisions of this article. This section also assigns the
Commission with all powers necessary and proper to fully and effectively
execute this article, including the ability to accept and investigate
complaints from players and investigate alleged violations of this arti-
cle.

Section 1406 requires each registrant to submit an annual report to the
Commission no later than June 30 of each year. The Commission would be
authorized to conduct a financial audit of any registrant, at any time,

%

to ensure compliance with this article. The Commission would also be
required’ to publish a report based .on the aggregate information provided
by all registrants1 reports, which would be published on the Commis-
sion’s website.

Section 1407 imposes a 15% State tax on each registrant’s interactive
fantasy sports gross revenue for the privilege of conducting interactive
fantasy sports contests in New York State, as well as an additional 0.5%
tax that is not to exceed $50,000 annually.

Section 1408 allows the Commission to assess the actual costs necessary
to regulate registrants pursuant to this article.

Section 1409 requires the Commission to direct all taxes, interest, and
penalties collected to the State Lottery Fund for education.

Section 1410 authorizes the Commission to perform audits of the books
and records of operators with permits and registrants, for the purpose
of determining the sufficiency of tax payments.

Section 1411 provides authorization for interactive fantasy sports
contests registered and conducted pursuant to this chapter.-
Section 1412 prohibits the conduct of unregistered interactive fantasy
sports contests.
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Section 2 of the bill would give the Commission the authority and
responsibility of registering and regulating interactive fantasy sports
in New York State..*

Section 3 of the bill would establish an immediate effective date.
JUSTIFICATION:

On October 6, 2015/ the New York State Attorney General's office
launched an investigation into whether employees of the two biggest
daily fantasy sports companies/ DraftKings and FanDuel/ were able to
gain an unfair financial advantage in daily fantasy football contests by
exploiting access to non-public data. On• November 10, the Attorney
General’s office issued a notice to DraftKings and FanDuel demanding
that they stop accepting wagers in New York. After months of additional
litigation/ DraftKings and FanDuel reached an agreement with the Attor-
ney General to stop taking bets from New York customers on March 21,
2016. The agreements outlined the process the companies and the Attorney
General would follow in the event that the State Legislature does or
does not take action to legalize and regulate daily fantasy sports
contests, as well as establish a statutory framework to protect consum-
ers, on or before June 30, .2016.
Bearing in mind that '‘paid" interactive fantasy sports contests have the
potential to produce'unfair advantages for certain players, target

, minors, and increase compulsive play, this bill seeks to regulate all
.interactive fantasy sports contests with an entry fee, including daily
and season-long.
This bill offers important consumer protections to ensure that all
contests are safe and fair. Requirements such as limiting players to one
active and continuously used account, offering introductory procedures
for players, identifying highly experienced players, and depicting accu-
rate representations concerning the chances of winning in all advertise-
ments will help to provide transparency and fairness across all plat-
forms. Measures to protect the privacy and online security of players
and their accounts, and requiring registrants to protect players* funds
upon deposit, as well as segregate such funds.from the companies* oper-
ating funds, would provide players with important safety and security
protections online.

In addition,
’

requirements would be in place to ensure that players can
exclude themselves from contests and permanently close their accounts at
any time if they feel that they are becoming compulsive players. For
this reason, registrants will also be required to provide information on
their websites concerning assistance for compulsive play in New York
State. Because of the risks associated with compulsive play, no person
under the age of 18 would be permitted to participate in an'interactive
fantasy sports contest.

By taxing interactive fantasy sports contests, and directing such funds .
to the State Lottery Fund, this bill will also bring about a new and
abundant source of revenue for education in New York State.

LEGISLATIVE HISTORY:

This is new legislation.

FISCAL IMPLICATION:
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To be determined.

EFFECTIVE DATE:
This act - would take effect immediately.

t

4

i
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NEW YORK STATE SENATE
INTRODUCER'S MEMORANDUM IN SUPPORT

submitted in accordance with Senate Rule VI. Sec 1

BILL NUMBER: SB153

SPONSOR: BONACIC

TITLE OP BILL; An act to amend the racing, pari-mutuel wagering and
breeding law, in relation to the registration and regulation of interac-
tive fantasy sports contests

PURPOSE OR GENERAL IDEA OP BILL;

To provide for the registration, regulation, and taxation of interactive
fantasy sports contests in. New York State.

SUMMARY OF SPECIFIC PROVISIONS;

Section 1 of the bill would amend the Racing, Pari-Mutuel Wagering and
Breeding Law by adding a new Article 14 which would register and regu-
late interactive fantasy sports contests with an entry fee. Specif- '

ically:

Section 1400 provides legislative findings and purpose.

Section 1401 provides definitions.

Section 1402 authorizes the registration of interactive fantasy sports
operators to conduct interactive fantasy sports contests in New York
State. Any operator that was offering contests to New York state resi-

* dents prior to November 10, 2015 would be able to continue operating
until their application for registration has been approved or denied,
provided that such operator files an application for registration with
the New ’York State Gaming Commission ("the Commission") within ninety
days of the promulgation of regulations to effectuate this article. Such
operators would also receive a temporary permit to operate under the
required safeguards and minimum standards until their application has
been approved or denied. Registrations would remain in effect for three
years.
Section 1403 establishes the scope of information required from.an

, interactive fantasy sports operator upon submission of an application
for registration to the Commission.

Section 1404 establishes required safeguards and minimum standards in
order to provide players with important consumer protections, including:

limiting players to one active and continuously used account;
prohibiting persons under the age of 18 from participating in any

contest;.
ensuring that accurate representations concerning the.chances of
winning, and the number of winners, are depicted in all advertisements;
ensuring that, unless otherwise approved by the Commission, online

fantasy or simulation sports games or contests with an entry fee are not
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being directly or indirectly promoted or advertised during the conduct
of any online fantasy or simulation sports games or contests without an
entry fee;
enabling players to exclude themselves from contests and permanently

close their accounts at any time;
offering introductory procedures for players, and identifying highly

experienced players;
disclosing the number of entries a player may submit to each contest,

and the. number of total entries allowed for each contest;
measures to protect the privacy and online security of players and

their accounts;
ensuring players' funds are protected upon deposit and segregated from •

the operating funds of the operator or registrant; and
information concerning assistance for compulsive play in New York

State.

This section would also limit the number of entries that can be submit-
ted * by a player to any contest, prohibit any contest based on a collegi-
ate or high school sport or athletic event, prohibit any contest based
on a horse racing event, prohibit the use of third-party scripts or
scripting programs, and ensure that advertisements for contests and
prizes do not target prohibited, participants, minors, or'self-excluded
persons.

Section 1405 authorizes the Commission to.promulgate regulations to
implement the provisions of this article. This section also assigns the
Commission with all powers necessary and proper to fully and effectively
execute this article/ including the ability to accept and investigate

4 f.
cle. •

crs and investigate alleged violations of this arti-

Section 1406 requires each registrant to submit an annual report to the
Commission no later than June 30 of each year. The Commission would be
authorized to conduct a financial audit of any registrant; at any time,‘

to ensure compliance with this article. The Commission would also be
required to publish a report based.on the aggregate information provided
by all registrants' reports, which would be published on .the Commis-
sion's website.

Section 1407 imposes a 15% State tax on each registrant's interactive
fantasy sports gross revenue for the privilege of conducting interactive
fantasy sports contests in New York State, as well as an additional 0.5%
tax that is not to exceed $50,000 annually.

Section * 1408 allows the Commission to assess the actual costs necessary
to regulate registrants pursuant to this article.

Section 1409 requires the Commission to direct all taxes,* interest, and
penalties collected to the State Lottery Fund for education.
Section 1410 authorizes the Commission to perform audits of the books
and records of operators with permits and registrants, for the purpose •

of determining the sufficiency of tax payments.”

Section 1411 provides authorization for interactive fantasy sports,
contests registered and conducted pursuant to this chapter.

Section 1412 prohibits the conduct of unregistered interactive fantasy
sports contests.
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Section 2 of the bill would give the Commission the authority and
responsibility of registering and regulating interactive fantasy sports
in New York State.

Section 3 of the bill would establish an immediate effective date.

JUSTIFICATION:
On October 6, 2015, the New York State Attorney General's office
launched an investigation into whether employees of the two biggest
daily fantasy spprts companies, DraftKings and FanDuel, were able to
gain an unfair financial advantage in daily fantasy football contests by
exploiting access to non-public data. On November 10, the Attorney
General's office issued a notice to DraftKings and FanDuel demanding
that they stop accepting wagers in New York. After months of additional
litigation, DraftKings and FanDuel reached an agreement with the Attor-
ney General to stop taking bets from New York customers on March 21,
2016. The agreements outlined the process the companies and the Attorney
General would follow in the event that the State Legislature does or
does not take action to legalize and regulate daily fantasy sports
contests, as well as establish a statutory framework to protect consum-
ers, on or before June 30, 2016.

Bearing in mind that "paid" interactive fantasy sports contests have the
potential to produce unfair advantages for certain players, target
minors, and increase compulsive play, this bill seeks to regulate all
interactive fantasy sports contests with an entry fee, including daily
and season-long.
This bill offers important consumer protections to ensure that all
contests are safe and fair. Requirements such as limiting players to one
active and continuously used account, offering introductory procedures
for players, identifying highly experienced players, and depicting accu-
rate representations concerning the chances of winning in all advertise-
ments will help to provide transparency and fairness across all plat- >

forms. Measures to protect the privacy and online security of players
and their accounts, and requiring registrants to protect players' funds
upon deposit, as well as segregate such funds from the companies* oper-
ating funds, would provide players with important safety and security
protections online.

In addition, requirements would be in place to ensure that players can
exclude themselves from contests and permanently close their accounts at
any time if they feel that they are becoming compulsive players. For
this reason, registrants will also be required to provide information on
their websites concerning assistance for compulsive play in New York
State. Because of the risks associated with compulsive play, no person
under the age of 18 would be permitted to participate in an interactive
fantasy sports contest.

By taxing interactive fantasy sports contests, and directing such funds
to the State Lottery Fund, this bill will also bring about a new and
abundant source of revenue for education in New York State.

LEGISLATIVE HISTORY:

This is new legislation.
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FISCAL IMPLICATION:

To be determined.

;

EFFECTIVE PATE:
This act would take effect immediately.

t
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u
ASSEMBLY STANDING COMMITTEES ON RACING AND WAGERING

AND CONSUMER AFFAIRS AND PROTECTION
LEGISLATIVE COMMISSION ON ADMINISTRATIVE REGULATIONS REVIEW

NOTICE OF PUBLIC HEARING

SUBJECT: Daily Fantasy Sports Games in New York State

PURPOSE: To examine daily fantasy sports games in New York State and their
impact on New York consumers and the State.

Tuesday
December 8, 2015

10:00 a.m.
Hearing Room B

Legislative Office Building
Albany, NY

The federal Unlawful. Internet Gambling Enforcement Act of 2006 exempted certain skill-based
fantasy or simulation sports games from unlawful internet gambling as long as they meet
certain conditions. However, the New York State Attorney General recently deemed pay-to-
play daily fantasy sports illegal gambling under New York State law and issued cease-and-
desist orders to several companies managing these games demanding that the companies
stop accepting wagers in New York.

The Attorney General's Investigation also found that daily fantasy sports companies use
deceptive advertising, misrepresenting compliance on the part of the companies and
misrepresenting the nature and the legality of daily fantasy sports games to consumers, in
violation of New York State law.

The Assembly Standing Committees on Racing and Wagering and Consumer Affairs and
Protection would like to hear testimony regarding whether daily fantasy sports games
constitute gambling under New York State law and how to insure that consumers know their
rights and have the ability to make informed choices when participating in these types of
games. The Committees would also like to hear testimony about the impact these games have
on regulated gambling industries as well as the New York State Budget.

Any persons invited to testify or wishing to present pertinent written testimony to the
Committee at the above hearing should complete and return the enclosed reply form by
December 4, 2015. It is important that the enclosed reply form be fully completed and returned
so that persons may be notified in the event of emergency postponement or cancellation.

Oral testimony will be limited to ten minutes duration. In preparing the order of witnesses, the
Committees will attempt to accommodate individual requests to speak at particular times in
view of special circumstances. These requests should be made on the attached reply form or
communicated to Committees staff as early as possible.

Ten copies of any prepared testimony should be submitted at the hearing registration desk.
The Committee would appreciate advance receipt of prepared statements.

In order to further publicize these hearings, please inform interested parties and organizations
of the Committees’ interest in hearing testimony from all sources.

In order to meet the needs of those who may have a disability, the Assembly, in accordance
with its policy of non-discrimination on the basis of disability, as well as the 1990 Americans

. with Disabilities Act (ADA), has made its facilities and services available to all individuals with
disabilities. For individuals with disabilities, accommodations will be provided, upon reasonable
request, to afford such individuals access and admission to Assembly facilities and activities.
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J.Gary Pretlow
Member of Assembly

Chairman
Committee on Racing and Wagering

Jeffrey Dinowitz
Member of Assembly .

Chairman
Committee on Consumer Affairs and Protection

Kenneth Zebrowski
Member of Assembly

Chairman
Legislative Commission on Administrative Regulations Review
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HEARING REPLY FORM

Persons Invited or wishing to present testimony at the public hearing on daily fantasy
sports games in New York State are requested to complete this reply form by December
4, 2015 and mail, email or fax it to:

Elizabeth Boody
Analyst

Assembly Committee on Racing and Wagering
New York State Capitol-Room 520

Albany,New York 12248
Email: boodye@assembly.state.ny.us

Phone:(518) 455*4311
Flax: (518) 455-7095 . . .

1 plan to attend the following public hearing on daily fantasy sports games in New
York State to be conducted by the Assembly Committees bn Racing and
Wagering and Consumer Affairs and Protection on December 8, 2015.
I plan to make a public statement at the hearing. My statement will be limited to
ten minutes, andIwill answer any questions which may arise. I will provide ten
copies of my prepared statement.

. I will address my remarks to the following subjects:

Ido not plan to attend the above hearing.

Iwould like to be added to the Committee mailing list for notices and reports.
I would like to be removed from the Committee mailing list.*

• Iwill require assistance and/or handicapped accessibility information. Please
specify the type of assistance required: i

s

NAME:

*TITLE:

ORGANIZATION:

ADDRESS:

E-MAIL-
TELEPHONE:

-FAX TELEPHONE:

i
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NEW YORK STATE ASSEMBLY STANDING COMMITTEES
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9:35 A.M. — 3:25 P.M.
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Page 2
COMMITTEE ON RACING & WAGERING ET. AL. ' 12-8-15

ASSEMBLY MEMBERS PRESENT:

ASSEMBLY MEMBER J. GARY PRETLOW
Chair, Assembly Standing Committee
On Racing and Wagering
ASSEMBLY MEMBER JEFFREY DINOWITZ
Chair, Assembly Standing Committee
On Consumer Affairs, and Protection
ASSEMBLY MEMBER KENNETH ZEBROWSKI
Chair, Assembly Legislative Commission
On Administrative Regulations Review
ASSEMBLY MEMBER ANTHONY PALUMBO
ASSEMBLY MEMBER JAMES TEDISCO
ASSEMBLY MEMBER DEAN MURRAY
ASSEMBLY MEMBER ANDREW GARBARINO
ASSEMBLY MEMBER CARRIE WOERNER
ASSEMBLY MEMBER PETER LAWRENCE
ASSEMBLY MEMBER HERMAN FARRELL, JR..
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INDEX

WITNESS. Page

Panel:
Peter Schoenke,

Chairman,
Fantasy Sports Trade Association

Jonathan D. Schiller,
Managing Partner and Counsel,
DraftKings, Inc.;
Boies, Schiller & Flexner LLP

Randy M. Mastro,
Partner;
Gibson, Dunn & Crutcher' LLP

6

6

v.

17

18Cory Fox,
Counsel,
Policy and Government Affairs;
FanDuel, Inc.

Jeremy Kudon,
Partner;
Orrick, Herrington & Sutcliffe LLP

46

Joe Faraldo,
President,
Standardbred Owners Association of NY

180

Michael Nolan,
Executive Vice President & COO,
Western Regional Off Track Betting;
Batavia Downs Gaming

207

Panel;
Stephen Q. Shafer, MD, MPH,

Chairperson,
Coalition against Gambling in New York

James Maney,
Executive Director,
New York Council on Problem Gambling

Les Bernal,
National Director,
Stop Predatory Gambling
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Gambling Compliance
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1 COMMITTEE ON RACING & WAGERING ET. AL. 12-8-15

2 (The .public hearing commenced at 10:00

• 3 A.M.)

4 . ASSEMBLY MEMBER GARY PRETLOW, CHAIR,

5 ASSEMBLY STANDING COMMITTEE ON RACING AND

WAGERING:. Good everyone. My name is Gary6

Pretlow. 1'm the Chairperson of the Assembly

Racing and Wagering Committee. And with me are

" 7

8

Chairman Dinowitz of the Consumer Affairs and -9

Protection Committee and Chairman Zebrowski of10

the Commission on Administration and Regulations. 11

12 Review. Also, I have Andy Garbarino, who. will

introduce his Members.13

ASSEMBLY MEMBER ANDREW GARBARINO: I'm14 .

Andrew Garbarino. I'm the ranking Republican on15

the Racing and Wagering Committee. This is16

Assemblyman Anthony Palumbo. He's the ranking• 17

Republican on the Consumer Affairs Committee,18

19 Assemblyman Jim Tedisco, Assemblyman Dean Murray,

20 and Assemblyman Peter Lawrence.
21 ASSEMBLY' MEMBER PRETLOW: Thank you. On

22 behalf of the Speaker, Carl. Heastie and myself,

23 I'm pleased to welcome you all to beautiful, .

24 sunny downtown Albany for this important Hearing.
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2 As you all know, the New York State Attorney

3 General has deemed pay-to-play fantasy sports .

illegal. And we're not really here to define

whether that is or isn't but I- know that subject
r

will come up. And I know because of current court

•4

5

6

cases that some of the things'that you may have7

to say will be muted. So, I understand that. •

This should be. a lively discussion. Be

8

9

prepared for several questions from everyone from10

this Panel. And with that, I would like to begin.11

12 Our first group, I see you've already seated

yourself. If I don't get the name- right, please13

correct me for the record; Peter Schoenke,14

Chairman of the Fantasy Sports Association.15

16 MR. PETER SCHOENKE, CHAIRMAN, FANTASY

17 SPORTS TRADE ASSOCIATION.: Schoenke, but nobody

18 ever gets it right the first time.

19 ASSEMBLY MEMBER PRETLOW: Okay. And

20 you've got Randy Mastro, a Partner in Gibson,

21 Dunne & Crutcher .LLP; Johnathan D. Schiller, \ -

22, Managing Partner and Counsel for DraftKings and

23 Schiller — too many names — Schiller

24 • MR. JONATHAN D. SCHILLER; MANAGING

Geneva Worldwide, Inc.
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• 2 PARTNER AND COUNSEL FOR DRAFTKINGS, INC.; BOIES,

Thank you, Mr. Chairman.3 SCHILLER & FLEXNER LLP:

4 ASSEMBLY MEMBER PRETLOW: I got you. .

5 Okay.

I do also want to say I6 MR.' SCHILLER:

represent the New York Yankees. And Randy Levine7-
would have been here today but I didn't get him8

notice of this early enough arid he regrets not

being able to come and testify on their behalf.

?

10

They're one of the owners of DraftKings.11

ASSEMBLY MEMBER PRETLOW: Okay, thank12

13 you.

MR. SCHOENKE:• Begin?14

15 ASSEMBLY MEMBER PRETLOW: Yes.

MR. SCHOENKE: Okay, thank you. Good16

morning, Chairman Pretlow, Dinowitz and Zebrowski

and all the Members of the Committees. Thank .you

17

18

for the opportunity to testify today. My name is19

• Peter - Schoenke. I'm the Chairman of the Fantasy

Sports Trade Association. I'm also the founder

20

21

and President of RotoWire.com, a leading

information website for fantasy sports. I founded

the website almost 20 years ago when fantasy

22

23

24

Geneva Worldwide, Inc,
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sports were just starting to be played on the2

internet.3

I'm a small business owner based in4. V

Madison, Wisconsin; who made this industry my5

profession because I'm passionate about playing6

fantasy sports and helping so many to enjoy the7

hobby. And this industry was started by' Similar8

entrepreneurs who love the hobby, even the more9

recent daily fantasy sports companies; not big10

corporations trying to fleece customers. And I'm11

here because this pastime may not continue in12

full in New York.13

I know it's hard to believe that a trade14

association for fantasy sports exists, let - alone15

that it has over 300 members, including: ESPN,16

Yahoo, CBS Sports and NBC. But it exists for a17

simple reason: Fantasy sports have become our new18

. national pastime. Over 50 million Americans19

participate in some form of fantasy sports.20

New York is hardly an outlier. We21

estimate that over 3.5 million New York residents .22

participate in these contests every year. And23

they do so because it's a form of entertainment24

Geneva Worldwide, Inc.
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2 that gives -them a deeper appreciation for the

' 3 sports that they love.

I have three objectives this morning.4

First, I want to provide the Committee with a5

• brief primer on what a fantasy sports contest. 6

entails, with particular emphasis on the weekly7

or daily format. Second, I want to discuss why8

these contests, regardless of duration, are' games9

of skill- and therefore legal under New York law.10

Finally, I want to end with a discussion of where-11
/

we go from here. As I have told many of you,12 we

want to be part of the solution, not the problem.13

Let us begin with a brief primer on

fantasy sports. I know that 'for some of .you this

14

15

has come out of nowhere. In fact, some of you may16

be under the impression that fantasy sports did17

not even exist until the first week of September

when everyone started seeing all those ads; or

18

19

20 the first week of October when it seems every

journalist in America wrote an article about the21

subject'.22

23 The truth is fantasy sports have existed

• 24 for over 35 years. And while there have been some

Geneva Worldwide, Inc.
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innovations, like head-to-head contest, the2

3 concept has remained the same throughout. The'

objective is to select a team of real world '4

athletes and participate against others based on

a scoring system that uses statistical measures

5

6

that individual athlete's performances; as7

opposed to the outcome of a game.8

9 Let. us use fantasy football as an

example. Players typically draft or select a team10

of eight real world fantasy players to fill11

positions like quarterback, running back, wide12

receiver, tight end and kicker. Like any owner or13

general manager, the goal is to assemble a team14

of players that will accumulate the most points. ' *

A running back for instance earns one point for

every ten rushing yards and six points for a

15

16 '

17

18 touchdown.

But again, I want to emphasize: Fantasy19

20 ' sports is not about who wins or loses the game.

21 • It's about who performs the best in certain

22 statistical areas. Take Eli Manning for example.

23 He threw six touchdowns'against the Saints

24 earlier this season; yet, Eli'-s team, the New$

Geneva Worldwide, Inc.
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2 York Giants,' lost.'

Now let's turn to a weekly or daily

I think there's a view out there that

3

format.4

these contests are drastically different from the5

traditional season-long format; that the latter6

is more akin to chess, while the weekly or daily

format is akin to roulette or slots. Nothing

7

.8

could be further from the .truth. The two formats9

are virtually identical. All the same basic10

principles found in the season-long format exist11

in the daily or weekly format. You still need to12

assemble a team of eight to ten -real world

players. You still have to fall multiple ^

13

14

positions with players from different teams. And15

• these players earn points through the exact same.•16

scoring system that we- use in' my season-long17

league, my many season-long leagues.18

And the daily format resembles the'19

salary cap contests provided in print

publications back' when I started playing. The

only difference is the duration of the contest.

20

21

22

23 Rather than wait until the end of a 17-week
season to crown a champion; a daily or weekly24

• t
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2 contest takes place over the course of a single

3 day .or weekend. Think speed chess versus

traditional chess or writing -a short story versus4

5 a novel.

6 That brings me to my second point.
Regardless • of the length of the contest, fantasy7

sports is a game of skill, not of Chance. It's8

not enough to know the most popular teams and the9

most recognizable stars. You need to understand10

scoring systems, the particular strengths of11

different players, the type of offensive schemes12

they play in, and the quality Of their matchups.13

And I can tell you this from my own experience:14

Whether a participant wins or not depends15

entirely on the amount of time, research,

experience and talent; skill that he or she has

16 •

17

relative to the other players in the contest.18

If you're in a fantasy league, over the19

20 years you learn that some members of your leagues

win more regularly than others. They try harder21.

and they have innate skills of picking the best22

23 players. In fact, the most common excuse that

someone gives when I ask if they play fantasy24

Geneva Worldwide, Inc.
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'2 sports is they just don't have the time.
3 You do not hear that about roulette or

blackjack or' other games of chance. And that is4 •

because unlike those contests, there is no5

systematic chance in fantasy sports. Winning and

losing does not come down to the spin of the

6

7

wheel, the roll of the dice or the turn of the8

card or in the words of one group: The typical9

fantasy sports league is not gambling. Because10

winning is based predominantly on skill and the11

knowledge about the featured sports and athletes,

not oh chance. In other words, fantasy sports

12

13

leagues challenge the participants to exercise14

judgment-making skills similar to a coach or15

general manager.16

Now those are not the words of some17

fantasy sports advocate. That statement comes•18

19 from a 2012 Guide that * the group, Stop Predatory

Gambling prepared for State Lawmakers. The20

$64,000 question for today's Hearing is: Whether

skill plays the same role in daily or weekly

21

22 •

23 contests? And the answer at least 'in my mind and

24 others view is: Yes, skill is just ..as

•Geneva Worldwide, Inc.
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2 determinative of the outcome in a daily or weekly

contest as it is' in a seaSon-long contest. It3

requires a different set of skills but skills4

still predominate.' 5

6 Now I know some of you are skeptical

7" about this.- But in' a daily fantasy sports

contest, you are forced to make a decision on8

every player scheduled to play that day. For .9

example, in a traditional fantasy baseball10

11 league, few backup catchers are used because they

play so infrequently. You need not study them. In12

daily fantasy sports, suddenly every player is an13

option. Even a backup catcher such as Drew14

Butera, who with a - 507 career OPS, ranks as one15

of the worst hitters in modern major league "16

history.17

18 If you choose a lineup that has a bunch

19 of superstars, you may be forced to pick a cheap

player such as Butera if he's in the starting20

21 lineup. And he may be of value if he plays in a

22 hitters' park like Coors Field or faces a pitcher

that he's had some success against. Yes, you need

to - study Drew Butera and hundreds of other

23

24
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2 players.each night, while also taking into

0 *

account such factors as wind direction and3 •

4 platoon splits.

It's a different skillset than used in5.

traditional fantasy baseball but '1 think you'd6

agree just as much work. But again, do not take7

my word for it. Ask Sports Illustrated. In a

February 2015 article, that publication said the

8

'9

10 following: DFS is. strategic and can be

unforgiving to the casual participant who chooses11

players based on emotion, media narratives and12

hometown favoritism. Often that participant is13

facing analytically inclined opponents who rely
* *on game theory and probability to calculate their

likelihood of winning’ from an assortment of

14

15

• 16

variables.17

This is also consistent with how18

Congress treated fantasy sports contests in the19

Unlawful Internet Gambling Enforcement Act of20

2006. It exempted fantasy sports contests from21

22 the Act's definition of. unlawful internet

23 gambling. I know there's some controversy about

this exemption 'but no one can dispute. its.24

* Geneva Worldwide, Inc.
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2 significance. Congress looked at this issue and

3 determined that fantasy.sports contests are not

inherently games of chance but can be structured4

to ensure they are a contest of skill.5

' 6 And finally, it is consistent with the

conclusions reached by. Major League Baseball, the7

. • NBA, NHL and MLS. All four of those leagues have8

kicked the tires in the legality of daily fantasy9

sports and kicked them hard. All four have not •10

'11 ' only concluded that daily fantasy sports is a

game of skill; but they have partnered with and12

even invested in one of the two major daily13 •

fantasy sports operators.14

But we7 re not here today to wrap '15

ourselves in the cloak' of'skill and tell the16

Committees here to leave fantasy sports alone. We17

are well aware of some of the concerns that have18

arisen in recent
' weeks. To that end, the FSTA is19

working to establish an independent self-20

regulatory entity called the Fantasy Sports21

Control Agency, which is headed by President
\

Obama's Former Acti-ng Labor Secretary Seth

2 2

23

24 Harris.
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2 We realize that the rapid changing

technology — who thought even five years ago you

could play daily fantasy sports on your phone? —

gives our industry new challenges that don't fit

with centuries old law. We came here today, j,ust

3

4

5

6

7 as we plan to go to other states, looking for

legislation that will provide clarity on' the8

. legality of fantasy sports contests and at the9

same time will require operators to -satisfy10

reasonable, yet important consumer protection11

obligations.12

To that end, I urge the Committees to

look at a bill that was filed a few weeks ago in

13

14

Illinois by Representative Mike Zalewski. It's a15

tough bill for the industry but it's a fair bill.16

• '17 It is the soft of legislation that will allow us
'to continue to operate- in the state, while18

providing our players with ,a safe environment.19

20 Thank you and I'm happy to answer any questions.
21 MR. RANDY MASTRO, PARTNER; GIBSON, DUNN

22 Thank you. 'Members of the& CRUTCHER LLP:

23 Committee, I'm Randy Mastro, here with my Co-

24 Counsel, Jonathan Schiller, on behalf of
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2 DraftKings. ’And also here today is Cory Fox from

3 FanDuel. So, Cory will speak briefly and then I

4 and Jonathan will address some of the issues

before the Committee as well. And we really5

appreciate the opportunity to be here today to

answer any of your questions,

the legal issues and to talk about the'important

6

7 to clarify any' of

8

policy of regulatory questions to come. Cory?9

10 MR. CORY FOX, COUNSEL; POLICY AND

11 GOVERNMENT AFFAIRS, FANDUEL, INC.: Good morning,

Chairman Pretlow, Chairman Dinowitz and Ranking .12

Members Zebrowski, Garbarino and Members of the13

Assembly. My name is Cory Fox and I'm Counsel for14

15 Policy and Government Affairs at FanDuel. I want

to thank you all for your hard work in studying16

the issue. FanDuel appreciates the opportunity to

provide information and work with you to ensure

that New Yorkers can continue to play the fantasy

17

18

19

20 . sports games that they love.

Recognizing that we have limited -time21

22 here today and that Committee Members likely have

23 • many questions for us, .I'm going to keep my

. 24 prepared remarks brief. I first want to provide

Geneva Worldwide, Inc.
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some background on FanDuel and then discuss the2

3 evolution of the fantasy sports industry.

In 2009, our co-founders realized they4

might be able to address .some, of the growing user5

frustration with traditional fantasy sports; •
.6

which had existed in more or less the same format7

for the last 25 years. Instead of being stuck8 .

with the same team all .season, where a bad draft9

' 10 could quickly put you hopelessly behind with .

nothing to do but wait for the season to end;' you11 •

could select a new team every week. We thought it

was a more challenging and fun way to play .and

12

13

our fans agreed.14

FanDuel established its headquarters in15

' 16 New York in 2011 because of the State's skilled

job force and vibrant startup - community. At'the-17

beginning of 2013, FanDuel had 16 employees in18

New York. Today, we have over 200. FanDuel is a19

thriving technology startup with over five20 -

million users; including until recently hundreds21

of thousands of sports fans in New York.22

23 The company takes pride in its role as a

24 leader in New York's tech community. We've won
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2 numerous awards and recognition of this

3 leadership role, including a 2015 WEBBY award for

best mobile sports app and being recognized as a

Top 100 Brilliant Company by Entrepreneur

4

. 5

6 Magazine.

FanDuel is committed'to being a good'7

corporate citizen of the New York community. To8

.that end, Fan Duel regularly hosts charity9 .

contests throughout the year for a variety of10

causes, including the American Cancer Society and11

Wounded Warrior. FanDuel's investors include12

Who's Who of the American sports, media and13

private equity landscape:' Google, Comcast, NBC

Sports, Time Warner, KKR, Shamrock Capital and

14

15

16 others.

FanDuel and other fantasy sports17

providers have a singular goal: To enhance fan

enjoyment of sports. This shared love for sports

18

19

20 has what has led FanDuel to partner with

professional teams' and leagues. FanDuel serves' as21

the exclusive daily fantasy sponsor of 16 teams22

23 in the National Football League and another 16

teams in the National Basketball Association;24
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2 including the New York Jets, Buffalo Bills .and

3 Brooklyn Nets. The Brooklyn Nets have provided
• '

written testimony for today's Hearing that

describes how their relationship with FanDuel • •

4

• 5

benefits their' organization. FanDuel is also the6

• official one-day fantasy partner of the National7-

Basketball Association.8

While companies like FanDuel are9

relatively new to the industry, fantasy sports10

have been around, since at least the 1980's. .11

Thanks to the growth made possible by the '12

internet, today there is a huge range of fantasy• 13

sports context types.. There are head-to-head14

contests, draft and auction leagues, keeper15

16 leagues and large format tournaments. There are

17 ' contests that last a day, contests that last a

week, contests that last for part of the season•18

or an entire season and contests -that carry on19

for years with the participants signing their20

21 fantasy players to multi-year fantasy contracts.
22 Regardless of the format, at their core

.23 fantasy sports are about providing passionate

24 fans the opportunity to simulate the role of
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2 general manager by selecting a group of athletes

3 under various constraints and then competing 1 with

family, friends and fellow' sports fans to4

determine who can assemble the best team.5

While I'm sure many of you are frequent6

•fantasy players like myself, I'll provide a brief

summary of how fantasy football contests work for

the few of you who haven't played yet. Players

7

8

9

typically draft their selected team of nine real

world football players to fill positions like

10

11

quarterback, running back, wide receiver, tight12

end and kicker. Points are then accumulated based13

on the statistical performances of the real world14

players. A running back for instance earns one -15

point for every ten rushing, yards, and six points. 16

1.7 for a touchdown.

I .want to emphasize the fantasy sports18

is not about who wins or loses the game, as Peter19

20 was saying. It is’ about the statistical

accumulation of points from multiple athletes21

across multiple scoring categories. At the end of22

•the weekend of games, the fantasy team with the23

most fantasy points wins.24
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2 While many traditional leagues use a

draft format, where each real world athlete can3

only be selected by a single contest participant;4

. in most daily or weekly leagues, the real world5

athletes can be selected by any participant. In6

this format, each real world athlete is assigned7

a fantasy salary based on their likelihood to8

gain fantasy points relative to other real world9.

athletes. And participants must assembly a team10

that fits under a fantasy salary cap.11

There's a few out there that daily or. 12

13 weekly fantasy sports contests are somehow

different from season-long formats. In fact, as14

I've just described, the two formats are nearly15

identical. All the same basic principles found in16

the season-long format exist in the daily or17

weekly format. You still need to assemble a team18

, of eight to ten real world players. You' still19

have fill multiple positions with players from20

different teams.. And those players earn points.2 1

through the exact same scoring system that is22

used in season-long leagues.23 •

24 The main difference is the duration of
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2 the contest. Whereas some contests last for a

3 real world full season or several seasons; DFS

. 4 contests typically • begin and end in a week for r

5 NFL games or a day for other games such as NBA.

In this way, DFS contests represent a6

7 natural step in the continued evolution of

8 fantasy sports. They use technology to transform

9 the way people enjoy playing in much the same way

that technology has enabled consumers to10

transform how they shop for groceries, purchase11

12 event tickets or experience any number of

products and services.13

With over five million customers and14

scores of ancillary businesses.producing radio15

and television shows, websites, news reports and16

analysis specifically about daily fantasy -sports;17

18 DFS contests now occupy an accepted and

mainstream place in the broader fantasy sports
* ,

community. And we expect that place to grow.

19

20

• FanDuel has always aspired to be a mass market21

22 . sports entertain platform for true sports fans.

And we are confident that planned23

product enhancements to better enable social24
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2 interaction among players and expands once-in-a-
lifetime experiential prizing, such as NBA floor3

seats, NFL sideline passes and the opportunity 'to

be your •favorite team's general manager for a day

4

5 I-
will only enhance our- players' enjoyment.

We know too that our industry's ability

6

7-
to grow - and flourish depends on operating our.8

platforms in a transparent manner that consumers9

. 10 trust. We are committed to doing our part to earn

and maintain that trust and stand ready to work11

with .legislators on solutions in that -regard. In12 •

•conclusion, we want to work with you to ensure

that'' fantasy contests are legal, safe for

13

14

consumers and continue to provide the great15

entertainment value that has driven our growth16 .

over the past two years.17

We believe that the best path forward
• * ,

for the fantasy sports industry is to craft

' 18

19

regulatory solutions that will allow the- millions20

21 of users who love fantasy sports to continue to

play. And most importantly, to do so on platforms

operated by legitimate U.S. companies with a

demonstrated commitment to working with

22

23

24
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2 regulators to ensure compliance requirements to

3 address their concerns. Thank you and I'm happy

to answer any questions.4

ASSEMBLY MEMBER PRETLOW: • Thank you, Mr.5

6 Fox.

Thank you, Mr. Chairman.-7 MR. MASTRO:

Randy Mastro and I'm honored to be back here in8

Albany and having the opportunity to testify on9

behalf of DraftKings, with my Co-Counsel Jonathan10

Schiller, who will speak after me. Let me one11

thing perfectly clear at the outset: Fantasy •12

~ sports games, daily or traditional, are perfectly13

legal under New York law. Daily fantasy sports14

•games have been played openly, permissibly, -

honestly in New York by hundreds of thousands of

fans, including some Members of the Assembly. And

15

16

17

they've done that.in an honest, legal and18

• transparent way; enjoying that game, enjoying

that experience, using their skills. And that's .

19

20 J

21 something that hundreds of thousands • of New

22 Yorkers have enjoyed and should continue to

23 enjoy.

24 Now, how do I know that fantasy sports
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2 ' games, daily and traditional, are perfectly legal

3 under New York law? I know that from some of the

things that even the Attorney General's Office4

has said recently.about fantasy sports games. I5

know for example from the Attorney General's own6

.7 public statements on this statement that, quote:

. The legality of traditional fantasy sports have8

'never been seriously questioned in New York; end• 9

10 quote.

But as you've already heard from my11

colleagues on this panel, traditional fantasy12

. sports games are in essence the same game as

daily fantasy sports games. Indeed,, if anything

it takes more skill in the compressed timeframe

13

14

15

and under the rules of the game, where you're16

operating under a salary cap and you have to pick17

your roster within that salary cap; it's even

more of a game of skill than traditional fantasy

18

19

sports games played - over an entire season.20

21 And anyone who's played the game,

including Assemblyman Murray, can tell you that22

23. from their own personal experience. And my

colleague and Co-Counsel, Mr. Schiller will go24

Geneva Worldwide, Inc.
256 West 38,h ^!t£g£t, 10"’ Floor, New York, NY 10018



Page 28
1 COMMITTEE ON RACING & WAGERING ET. AL. 12-8-15

into more detail on that: Why daily fantasy

sports are games of skill, not chance; which is a.

defining line under New York law as to what is

2

3

4

and is not permissible in this context.5

Now, I also.have to say that what we6

have going on in New York right now with

questions about the legality of our State's laws

when it comes to daily fantasy sports makes the

7

8

9

position that our Attorney General's Office has10

taken an outlier compared to other states. There11

are eight - other states that have laws identical12

to New York's, where daily fantasy sports games13

have been played for years openly, honestly and14

permissibly and there is no regulator in any of15

those states who has ever taken the position that•16

daily fantasy sports games are illegal under the• 17

identical laws of those eight states.18

In fact, the one federal court decision19

to address this issue, the Humphrey case in New20

Jersey, whose laws are essentially almost word21

for word identical to New York's, has expressly2 2

' ruled that fantasy sports games are games of23

skill and that as a matter of law because they24
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2 involve an entry fee to participate in a contest

for a predetermined prize; they do not constitute3

betting or wagering. or staking, which are the4

terms that define gambling under the New York5

statute, the New Jersey statute and the other6

similar states.7

And I suggest to you that the position8

that's now being taken by the New York Attorney9

General's Office comes after nearly a decade of - .10

honest, legal, permissible, open participation

for hundreds of thousands of New Yorkers that no

11

12

State official, not State regulator, including13

the predecessor in that office, now our Governor,14

has ever taken the position that fantasy sports15

games, dail.y or otherwise are not permitted under16

New York law.17

And indeed that has been the law in New18

19 York State for more than a hundred years, going

20 back to the New York - Court of Appeals decision in

21 the Lavin case and the New York Court of Appeals

, decision in People ex rel. Lawrence v. Fallon;• 22

23 where in another context the New York Court of

24 Appeals ruled that payment of an entry fee, which
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2 is what you do here, to participate in a contest,

to win a prize is not illegal gambling under New3 -

4 York law.

And that was in the context of the5

racing industry and the owner of the horse, . who6

pays the entry fee for the horse to participate

in a race for a predetermined prize or purse and

7

8

the owner puts together the team: the horse,- the

•jockey,- the trainer; .the owner is a competitor;

9

10

. he's a competing party in that particular11

•12 contest. He pays the entry fee to potentially win

the prize or the purse that's' predetermined. New13

York law for more than a hundred years that that

• is perfectly legal does not constitute gambling

14

15

under New York law. No different than the fantasy '16

17 sports player who puts together the team, like

18 the owner or the general manager, has to use all

of that skill to do that and puts that team, in

competition, that fantasy team in competition

with other fantasy teams; pays the entry fee to
• .

participate in the contest for a predetermined

19 .

. 20

21

22

23 prize.

24 So, I suggest to you that we're not here

. Geneva Worldwide, Inc.
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2 today, about- the legality of fantasy sports games.

They are legal under New York law. We're here.3 .

4 today about policy and regulatory issues, • which

are the province of the Legislature. And we're5

6 here to address those issues with you here today.

7 I wanted to say one other thing before I

turn it over to my Co-Counsel; which deals with a8

9 question that has come up, been raised by some,

10 that' in order to change the law in this area, in

order -.to regulate you would somehow have to

engage in a constitutional .amendment process.
Absolutely not. The fact .of the matter is that

11

12

13

14 you as a Legislature have exercised your

appropriate legislative authority under the State15 •

. 16 Constitution , to define what is gambling and to

clarify the definition of gambling on multiple17

'18 . occasions'over the past 50 years. The State

Constitution gives the'Legislature the authority19

•to define what is and is not gambling.20

21 You did that and New York appellate

courts have ruled that the legislation that was
l

passed by this body and the State Senate and then

signed into law by the Governor,

22

23

24 the. Harris case,
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2 Second Department, Brooklyn, where I'm from

3 originally; that that is perfectly legal for1 you

to do. And you have since more recently in recent

years defined and clarified what the law means in

4

5

6 this area. Perfectly legal for you to. do as a

legislative body. No constitutional amendment7 •

required.8

9 But you have the right to regulate. And

10 that's, what we're here about today: important

policy and regulatory issues. And you've already11

12 heard from others in the industry about we want

13 to be a part of that process, that debate, that

constructive process to get it right. Because14

this is legal, daily fantasy sports games are• 15

16 legal under New York law. And now the question

is: The extent to which it should be or should17

18 not' be regulated and what those regulations

19 should be? And to .have all constituents involved

in that process, including those most20

knowledgeable and with the most expertise, those21

22 who have been involved in the industry, who are

23 • here to be a part of that constructive process.

So we appreciate that opportunity, Mr. Chairman .24
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2 and Members of the Committee and Assembly

3 Members. And now rturn.it over to my colleague

and Co-Counsel, Mr. Schiller, who will address4

skill versus chance issues.5

MR. SCHILLER: Thank you. Jonathan• 6

. Schiller; Boies, Schiller & Flexner. And I would7

like to get into a little bit of the substance

underlying the Attorney General's allegations. I

8

9

call them allegations. I call them conclusory10

allegations because he refers to the nature of a11

daily fantasy sports game. He refers to the skill12 •

when he makes his conclusion of what is required

to win a game. And he talks about the control or

'the influence players have over a game; all

' 13

14

15

elements of Penal Law 225. But he offers no16

facts. He has submitted not here and not before17

any court studies .showing how these games are18

conducted.- He has offered no statistical evidence ‘
.19

20 of any kind, none to show how these games are

played and how skill determines how one fantasy21

player prevails against others. No statistics. He '22

23 offers no expert testimony explaining skill,

24 comparing it to chance in fantasy sports. He
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2 offers none. He just sa.ys, as the Chair stated at

the beginning of this Hearing, that it's illegal3

gambling.4

5 Let me show you just addressing skill

why it is not and why there is evidence that he

hasn't submitted that we've provided and I have

6

7

8 for you here that shows without question that the

dominant determining factor of success in daily9

10 fantasy sports is skill. As a .matter of fact, it

is skill. The only affidavit he put in in the11

proceeding that's ongoing and I'm not going to

comment on that proceeding because we've all

argued by the court and we're awaiting a ruling

at that level, the trial level. The.only

affidavit he put in by an expert was by a

12

. 13

14

15

16

business'school dean. And that business school17

18 dean did not even address the extent to which DFS

games are determined by the skill of players like19

20 , you and me.

That's an important distinction as you'21'

22 know, as my friends here have all said. New York

law makes a difference; it distinguishes between23

unlawful contests of chance and lawful contests24
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of skill. The last court to look at this in New.2

York was in 1904' in People v.3 Lavin. And without

reading to'o much in the decision,, one sentence4

5 says the court concluded: The test of the

character- of the game, the test is :not whether it6

contains an element of chance or an element of7

skill, but which is the dominating element; the• 8

dominating element which determines the result of9

the game.10

X want to suggest to you as you go about11

this important review, this important *12

consideration of your existing law and over13

600,000 New Yorkers who participate in daily and .

weekly games; I want you to consider these faces

14

15

I'm about to introduce to you, which are16

unrebutted, uncontroverted by the Attorney17 .

General of this State. And because daily fantasy18

sports are a game of skill, they're not illegal19

gambling.20

21 sRandy referenced the federal judge,

22 Judge Cavanaugh, in the federal court in New
t

23 Jersey commenting on the New Jersey statute,
r

which is on our fours comparable to your law. And24
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2 I want to read you just one sentence from his

3 opinion, which was in 2007, because these games

have been played for a long time openly with many4

participating and I quote Judge Cavanaugh: The5

success of a fantasy sports team depends on the

participant's skill in selecting players for his

6

7

or her team; trading players over the course of8

the season, adding and dropping players during9 '

the course of the season and deciding who among10

his or her players will start and which players11

will be placed on the bench.12

The Attorney General's own investigation

here in New York, which preceded the cease’ and

13

14-

desist letters he sent to our client, DraftKings,15

16 admitted in that letter, quote: The top one

17 percent of DraftKings' winners received the
s ,

majority of the winnings of games. What does that

mean that the Attorney General has found in his

investigation that the top one percent of the
I

winners win a majority of the prizes?

18

19

20

• 21

22 • It means that the most highly skilled

23 players reliably win again and again. And that •

24 could not occur if such daily or weekly fantasy
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2 games were not determined by skill. That's his

3 fact that supports the legality of these games

and the participation of everyone here in these

games; not because - we are violating the law

4

5

because' you're doing something based on skill

that's fun for you and your families and has been

6

7

recognized by this Attorney General and his .

predecessor for a decade.

8

9

Daily fantasy players, as you know, and10

learned this actually in the two weeks, three• 11

12 weeks we've’ been immersed in this: they're

general managers, of virtual sports teams, fantasy13

not my poor Redskins who lost last night;14 teams,

but virtual sports teams. And they use skill,15

these general' managers, to maximize points. The16

premise of fantasy sports, whether it's seasonal17

• 18 or daily, and Randy emphasized that they are .

19 comparable; there are no differences: They all

turn on submitting rosters and being a general

manager and then what happens in' the performance

20

21

22' - • and your fantasy team versus my fantasy team.

23 That competition, that's the

24 competition; not the Redskins versus the Cowboys.
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2 There's no bet on those games. This is picking a

3 roster and matching your roster against your

children's roster or your friend's roster or nine4

5 random people whom . you don't know, after you pay

6 ' a fixed price and you try to win a set prize.
The success of a general manager, like a7

DFS player is achieved by making selections for8

each athlete, each position by analyzing data

points. Data points, what do they include?

9

10 '

Scouting reports, pass performance statistics,11

injury reports and game.matchups. Success at12

these games is determined by how skillfully a13

player assembles her team. This unique

organization, selection and assembly of athletes,

14

15

16 not the performance of any one athlete, not the

17 performance of any one team; that dictates how

18 many fantasy points a fantasy player amasses in a

19 game.

20 And unlike betting, unlike betting on a

21 sports contest over which a better has no

22 influence,' a better plays no role, a better is

passive; part of the attraction and excitement to

those who play fantasy, sports, including daily

23

2 4
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. 2 fantasy sports, is that it permits players to

• 3 themselves control the decisions that determine

the outcome of their fantasy competition: the4

5 assemblage, the selection of these athletes.

6 I want to -detail for' you the variety of

skills that have been put in evidence. A daily

fantasy player must exercise extensive skill and

7

8

research preparation and strategy to account for9 .

factors that include: weather, injury reports,10

statistical history of backup athletes, coach and11

athlete strategic tendencies; which players are12

overvalued or undervalued, offensive and13

defensive data. Many Americans enjoy pouring over14

this stuff: playing consistency, game psychology, '15

such as a revenge factor or a team, quote, more16

desperate to win; or, quote, does one quarterback17

tend to choke in a nationally televised game? All -18

factors that the evidence we've put in reflects19

players do in exercising their skill and20

determining what specific team matchups there'll21

22 be, what specific athlete matchups will be.

23 I read to - you that the AG's'own

24 investigation revealed that, quote, the top one
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2' percent of DraftKings' winners receive the

majority of the winnings. And Randy read that to

• *

3

you. For your record, that is in a November 2015'4

5 letter from the Attorney General to DraftKings.

In that same letter, the ‘ Attorney6

General wrote and I quote: The legality of7

traditional fantasy sports has never been8

seriously questioned in New York; closed quote.
That's in a November 10, 2015 letter. That's an

9

10

admission and we'll make that available to you.11

So, this fact, this fact of the one. 12

percent for what he was looking at' at that time ’

reflects skill not change. That's what

consistently separates the - best fantasy -players

13

14

15

'16 seasonal or daily from the rest of the pack.

Discussing the outsized earning of a few top.17

18 players to sports experts concluded and we

submitted their report: That such a lopsided19

distribution clearly demonstrates, quote, the20

21 skilled based nature of fantasy sports.

22 An MIT trained engineer, Ed Miller,

who's the author of gaming strategy books, and23

Daniel Singer, the leader of McKinseyS Company's24
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global sports gaming practice, confirmed skill

roles and here are the facts of these two

2

3 '

gentlemen' because it's facts that should guide4

you when you consider your New York populations'5

• participation in seasonal and daily fantasy' 6

7 sports.

In the first half and I'm quoting: In

the first half of the 2015 Major League baseball

season, 91 percent of daily fantasy sports player

8

9

10

profits were won by 1.3 percent of the players;11

reflecting the skill-based nature of the sport. I12

mentioned statistical analysis. Let me offer you'

an example of that analysis of daily fantasy

13

14 •

sports. Gaming Laboratories International. 15

conducted a study pitting human players against16

randomly generated lineups in a series of17

simulations, computer simulations to compare the18

results from lineups selected by chance withT9

those selected by skill.

•Skilled human players in this study, as

20

21

2 2 a matter of statistics, defeated the computers in

the following way: In Major League Baseball

fantasy contests, skilled players won 82.8

23

24'
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2 percent of the time over the random computer-
3 selected lineups. In- National Football League

'fantasy contests, the skilled players won 83.44

percent of the time against the computer's random5

general manager role. In National Basketball6

Association fantasy .contests, skilled players won7

96.1 percent of the time against the computer8

that no doubt had Stephen Curry on its roster.9 •

National Hockey League fantasy contests, in10 .

those, skilled players -won 81.9 percent of the11.

time.12

That is the evidence. That is the13

evidence we offer you, as we offered the Attorney.
'
•14

General to demonstrate this is clearly — not15

close, but clearly a game of skill; predominantly16

a game of skill, as a matter of statistics from17 '

these games. And let me offer you one last expert18

and I apologize if I'm taking too long but it's
i

an important substantive evidentiary point.

19

20

Professor Gilula, the former Chair' of21

the Department of Statistics at Hebrew University

and he's currently Professor of Statistics at the

2 2 .

23

University of Chicago; he performed a study by24
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2 examining the win percentage of 28 of DraftKings'

3 most successful players. And he concluded, quote:

It is overwhelmingly unlikely, closed quote; that4

their success could be due to chance. Based on5 •

his study, one player won 70 out of 70 Major6.

League Baseball fantasy - games that he or she7

played. He concluded: The probability that such a8

record could occur by chance, quote, -is one in9

one-millionth raised to the power of 50.. As my10

partner, David Boies, likes to say: That's 30011

12 zeros.

Professor Gilula concluded and I quote:13

Chance is overwhelmingly immaterial: your14

standard here under Penal Law 225. Chance is15

overwhelmingly immaterial in the probability of16

winning the fantasy games -offered by DraftKings.17

And I submit to you that is a finding of fact.18

That is a finding of fact based on statistics19

emanating from the games. It's not a conclusory20

21 allegation. It's evidence.

22 Let me just do one more point and I

23 apologize but I think this is important. I have

24 . found it important in the work that Randy and I
"N
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2 have been doing. And this is the prong of 225

3 that talks about control or influence, your

4 existing law.

What is relevant under New York law is5

whether daily fantasy players'control or6

influence the outcome of daily fantasy contests7

in which they participate? And once again the .8

overwhelming evidence is that they do. The9

• 10 evidence is overwhelming that these players

control or influence the outcomes of their games;11

•the only contest for whose outcome they can12

13 receive something of value. The fact that do not

control the performance of real world athletes,14

who they pick on their roster, is irrelevant. It-15

16 may not seem or appear that way and .that's why 1'

want to address it.17

It is irrelevant how the players you put18

19 on your roster perform in the real world. It's

20 not the outcome of those real world contests,

21 which DFS players, for which they receive a

prize, for which they receive something of vaJLue.

It's for their fantasy contest that they receive

22

23

24 something of value. And one of the important
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2 skills that daily fantasy players must master in

order to win is the skill of selecting a roster
i

3

that will overcome real world variables, which'4

have been considered in- these studies.5

6 The fact that this could be done with ,

' 7 skill is demonstrated by the fact that 1.3

percent- of DraftKings' players won 91 percent of8
*\

the prizes in the study; a result that could not9

occur unless skill controlled the outcome of the10

DFS contest. The performance of the athletes in11

the real world game, as opposed to the fantasy12

game, can't be the thing that makes daily fantasy

sports illegal. It cannot be. And that's because

thê statistical performance part of daily fantasy
s

sports is identical to the statistical

performance part of seasonal. And we know that

this Attorney General has said in that letter

that I just referenced: The legality of

traditional fantasy sports -has never been

' 13

14

15

16

17

18

19

20
* « A

seriously questioned in New York.21

22 And that's why the New York Yankees and

23 a number of other distinguished sports teams and

24 leagues after seven, eight, nine years - of .this
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2 invested in DraftKings and participate in daily

3 fantasy, sports businesses. And they are in

leagues that absolutely forbid illegal gambling.

They would have nothing to do with illegal

4

5

gambling. They joined and they supported and6

established lawful business based on skill and7

meeting your Law 225. And if the Attorney General8

for some reason thinks that law is ambiguous or9

unclear,'maybe you should clarify it for him. We10

don't think it 'is. Thank you very much.. 11 .

MR. JEREMY KUDON, PARTNER'; ORRICK,12

Looks like I'm . last13 HERRINGTON & SUTCLIFFE LLP:

up here. Good morning, Chairman Pretlow, Dinowitz

and Zebrowski and Members of the Committees. My

name is Jeremy Kudon and I'm a partner in the New

York office of Orrick, Herrington & Sutcliffe.

14-
• 15.

16

17

I'm here today on behalf of DraftKings, FanDuel

and the Fantasy Sports Trade Association. I'm

18

19

sort of like Switzerland.20

21 I'm also here today as one of the

estimated 2.5 million New Yorkers who participate22

in fantasy sports contests.!do so, I play these23

contests, because they're a form of entertain for24
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me. They are no gambling. T don't go to casinos.2

I don't gamble. I play fantasy. sports. Why do I3

do it? It gives me a deeper appreciation for the4

spor-ts that I love. Some people golf. Some people5

6 binge on Netflix. I play fantasy sports. It's my

hobby.7

Rather than repeat what's already been8

said about skill versus chance or the difference9

between season-long and daily, contests and my10

spoiler alert there as you've already heard is:11

I thought I would use my time justThere is none;
</

12

to debunk -two myths that I've seen in the media13

or that I hear from other state legislators.' I14

travel across the country talking about this15

topic and I've met hundreds of state legislators

and often I hear the same two points from them:

16

17

The first and I call it a myth is that fantasy18

sports are a form of sports betting. That there's •19

no real difference' between this and going to the2.0

21 track and playing on the horses; something I grew

up loving to do at Saratoga.22

23 This myth seems to arise from a simple

equation: sports plus prizes equals sports24
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2 betting. The equation however just doesn't

3 compute. Traditional sports betting involves

wagering money on the outcome of a single real4

world athletic contest or event. It's a binary5

choice here.6 There's a winner or a loser.

Fantasy sports contests by comparison7

turn on the aggregation of individual statistical8

performances from, as you've now heard multiple9

times, anywhere from six to ten players. The10

rules require this in fact. All daily fantasy

sports contests place limits on the number of

• 11 ’

12- .

13 players you can have from a single team. You can

only have two or three Giants. You . can't have14

15 eight New York Giants, nor would you want eight

16 New York Giants. But then again that goes back to

skill versus chance and I'm sure there's a study17

18 on that. So a contestant's success can never turn '

on the ability to predict the outcome of one19

20 team's performance and that difference is key.• It

21 explains why whatever one's view of regulation of

22 sports betting is, fantasy sports just doesn't

fall in that same category.23

24 And there's another important point. It
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doesn't raise the integrity concerns that people2

have with sports betting. That's why when someone3

asks: Why is horseracing regulated as gambling?,
’

*4

It's because of the integrity concerns, the5

corruption concerns. The tracks are the house.

There is a possible reason for them to say:' Okay,

6

7

in the past we should do certain things to make8

more money because we actually win on the other9

all we are is a facilitator. .side of a bet. Here,10

We're like 'the bowling alley that has a contest11

that people enter, pay their entry fee and then12

we award a prize to the winner. No different.13

And it bears repeating: Fantasy sports14

contests, regardless of duration, do not depend•15

on the outcome of a single sporting event. As Mr.16

Schoenke testified, Eli Manning threw six17

.touchdowns against the Saints a few weeks ago and

the Giants lost that game. Eli', however, .led my

18

19

team, the Kudon Primetimes, to a smashing victory20

over my fraternity brother, that I still relish21

to this day.22

: 23 And similarly, a fancy sports contest is

24 . never going to turn — I've heard this sometimes,
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on whether you could influence a single player.2

3 There's too many players involved. And again

there's nothing they could do negatively. They'd4

have to do something positively. So there's no -5

possible chance of corruption. It's just not6

worthwhile and it's almost statistically7

.impossible to have an outcome on the event — the8

fantasy event that is.9

Myth number two .and we've touched on10

this a little bit is that we are no different11 .

than poker, blackjack or othei traditional games12

You'11- see it in the news once in aof chance.13

while: This is just like blackjack. That too is14

false. The difference lies in the element of15

systemic chance, something Mr. Schoenke touched16

on and we've heard a couple of times now. Poker,17

blackjack has it.. Fantasy sports contests don't.18

And it exists when a game itself has19

elements that are either created by a random20

number generated or some other random event, such21

22 as a dice throw, a ball draw or a card shuffle.

The bottom line is I could be the greatest poker

But if I play, against my nine-year-

23
i

24 player ever.
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2 old and he draws three aces, I lose. It doesn't

3 matter how good I am. It comes down to the turn

4 of the cards often. So that's a difference

5 between fantasy sports and card games — there is

no statistical trends. As we discussed, everyone6

is and especially in the daily variety can- choose ,

the same players and assemble from the same

players and get to assemble a lineup from that.

7

8

•9

Finally, fantasy sports are played by10

considering a number of known interlocking and11

often shifting factors that through strategic

risk taking and decision making help predict an

abnormally diverse set of future events. This

12

13

14

difference .— the lack of systemic chance is why15

We are not gambling and why chance is. not a16

material element in the outcome of our contests.17

Thank you very much and we're all here to answer18 •

questions.19

20 ASSEMBLY MEMBER PRETLOW: Thank you,

gentlemen. First, let me just state that we're21

22 not here to litigate the legality of fantasy

23 sports. That is the courts right now. And

regardless as to What the.outcome of that case24
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2 what we're interested and we in this Panel,is,

3 at least myself and my colleagues, is in

regulations, licensure, consumer protection.4 •

Those are the issues that we're concerned for the5 •

6 people of New York.

If it. isI think it was stated earlier:7

deemed illegal, we can probably make it work. I8

don't believe a constitutional amendment would be9

necessary in that event. But as it stands right

now, it is in court and I'm not going to really

comment on the legality other than, you know, my

10

11

12

reading of Section 225 of the Penal Code says

that: Anything of value, risk or anything you

13

14

have no control over is gambling.15

16 So, you didn't make the case to me under

225 that that wouldn't be considered gambling17

because the player does not have control over the18

outcome of the events. And this whole skili19

• versus chance in our Constitution or there are 5120

constitutions, 50 states have constitutions and21

the United .States government has one and they're22

23 all different to some respect. Now, New York is

rather restrictive and as it deals with gaming.24
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2 Mostly, everything is excluded unless it is

' included. And right now the only things that are3

included are things that we've already looked 'at.4

I - have about two dozen questions and .it5

• 6 may seem a little redundant. Does anyone have;

well, I'll go first. I'm pushy. Anyone can answer7

the question but I'd rather not everyone answer8

the question. So, my first question is: How does

the game actually work? My understanding is is

that you put up a group of players, individuals;
»

pick teams and then I don't what goes on after

9

10

11

12

13 that.

14 I'll take that one. So,MR. SCHOENKE:

for the daily fantasy sports game, there's15

usually a salary cap. Let's say it's like16

17- $100,000.

18 How much wouldASSEMBLY MEMBER PRETLOW:

it be?1.9

20 MR. SCHOENKE: Like 100,000 points or

dollars or whatever you want to call them.' And• 21

you have to choose a bunch of players. And the22

23 players you have to pick: a quarterback, two

24 running backs, three wide receivers, a kicker,
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team defense. That's an example of one ’ of the2

3 company's games.

4 And there's a bunch of salaries for all

the players. So, Eli Manning might cost $15,000.5

6 And one of the worst players in the league might

cost $5,000. And you have to go through all the7

players and assemble what you think is going to
'8

be the best team that's going to perform that9

weekend or that week's games. And you have to10 .

look at all kinds of factors: Are they playing11

12 outdoors in a windy game? Or when they're

throwing passes, the passing might be hard. Are13

they going against a really weak defense? And so14

my running back might score a lot of touchdowns.15

Is this wide receiver injured? Is he going to16

play? He's iffy. He's questionable on the injury17

18 report. I don't know if I'm going to go with him

19 or not.

And then do I take a lot of stars and20

then pick -a lot of scrubs? Or do 1 go with a more21 .

22 balanced team? That's how you pick it. 'So, I'll

23 assemble my roster. You're assemble your roster.

24 Jeremy or someone else will assemble his roster.
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2' And then the games begin. And they accumulate

points for what they do. So when I- picked Eli3

Manning and he had six touchdo’wns, I had a great4

5 day..My team is going to do very well.
6 And then when all the ’games are over,

7 whichever one of us has accumulated the most

points, wins the contest. And there's.a' lot' of8

ways you can play. You can play head to head with9

someone. You can be in a tournament where you can10

win a great prize. You can be in a game where 50-11

50, you know,, the top half wins, the bottom half12

13 wins. That's the daily fantasy sports format-. I

hope that helps you .14

ASSEMBLY MEMBER CARRIE WOERNER: And15

16 ' Chairman, just to give you —
17- I said notASSEMBLY MEMBER PRETLOW:

everybody answering the question.18 .

19 ASSEMBLY MEMBER WOERNER: Oh, I'm sorry.
20 ASSEMBLY MEMBER PRETLOW: He was

21 elected.

22 • ASSEMBLY MEMBER WOERNER: Yes, he was

23 elected. Yes ^
24 MR. SCHOENKE: Well, anyway, I hope that
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explained it for' you.2

3 ASSEMBLY MEMBER PRETLOW: How many

players are assigned for each position? And who4

picks.those players? Do you use every quarterback5

6 in the NFL?

MR *. SCHOENKE: So the games, you know,7

they're defined by a group of games. So from the

NFL, they'll, be this week. So, it'll be everybody

that plays in week 14 of the NFL season coming

8

9

10 '

up. And so there's a list of all the players that11

you can select; So the"quarterback, it's every12 • .

quarterback on the NFL roster. If it's running13

backs, every running back in the NFL roster. And14

as I, said in my testimony,15 • sometimes you have to

make decisions about the worst players; you know,16-
the players that aren't very productive and the17

18 best players. And they all have pricing; so you

19 have to figure out what the balance is for your
'.

20 " team to be competitive.

21 ASSEMBLY MEMBER PRETLOW: Okay. So now

22 the daily sports that last for one day, is there

• anything shorter than one day?23

24 MR. SCHOENKE: Anything shorter than one

I #
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2 day?

3 ASSEMBLY MEMBER PRETLOW: Yes.

4 MR. SCHOENKE: No. So, you have to have

according to the federal law, which we talked5

6 about, you need to have multiple games to make it

a game, at least according to that law. And so7

all of our companies pick multiple games that

day. So that it's not a proxy for sports betting,

8

9

where I take all the Giants and you take all the10

Redskins and: Voila, my team has won; and it's a11

proxy for a sports bet. That's not a fantasy12

sports contest. You need multiple games and13

multiple players and multiple decision points.14

Therefore, like Jeremy alluded in' his testimony,15

16 it's impossible to throw.,the game from the real

players. There's lots of games and lots of17

players involved.18

19- ASSEMBLY MEMBER PRETLOW.:. Okay. So,

DerbyWars.com is not part of your organization?20

21 They are.. MR. SCHOENKE:

22 ASSEMBLY MEMBER PRETLOW: Because they

23 do hourly fantasy sports.

- 24 MR. SCHOENKE: I'm sorry, can you say
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2 that again?

3 ASSEMBLY MEMBER PRETLOW: They do

4 hourly.

5 MR. SCHOENKE: * Hourly fantasy sports.
ASSEMBLY MEMBER PRETLOW: Yeah, which is6

shorter than daily.7

And that's one of the8 MR. SCHOENKE:

reasons we're here today. Five, ten, 20 years ago9

when I got involved in this business, daily10

fantasy sports; you know, 20 years ago I would11

12 . have thought: Phew, what's that? How are people

going to play that? But entrepreneurs came along13

and they came up with businesses that devised14

15 products that were huge hits with our audience

16 and our fan base. And it is po.ssible going

forward that there could be different formats,17

18 hourly, in-game; I'm not really sure.

19 We're here to work with regulators,

20 lawmakers like yourself, also in other states,

21 that when these new innovations come along, we

figure out how they work up to the standards that22

23 you want for the state. So right now, the two

24 leading companies, FariDuel and DraftKings do not
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2 have hourly games.- But it - is certainly possible

3 • that some people in our industry are trying''to

4 innovate to create those kind of games.
5 ASSEMBLY MEMBER PRETLOW: .Okay. Now it

was stated earlier that there are 3-1/2 -million6

and someone said 2-1/2 million. What's -the real7

8 number?

Well, we haven't actually

done an actual survey on New York. But if you

projected', it's about 3-1/2 million. We figure

9 MR. SCHOENKE:

10

11

it's one of the most vibrant states for fantasy12

sports in the country; that's for sure.13

So, you're not14 ASSEMBLY MEMBER PRETLOW:

really sure. It's somewhere between 3-1/2 and 2-15

1/2? So, we'll say three. We'll split the baby.1-6

17 It's a good method. IMR. -SCHOENKE:

18 mean, it's millions of players. I mean, it's a

19 big state for our industry.

20 ASSEMBLY MEMBER PRETLOW: Okay. And do

21 you know how much money is — I don't want to use

22 the word wagered; how much money is processed in

23 'entry fees' for all of this, I guess for the main

few? No idea?24
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2 MR. KUDON: We• can get back to you with
' 3 those numbers. But now we don't

4 ASSEMBLY MEMBER PRETLOW: But people are

winning millions of dollars week according to the5

commercials that- I used to see.6

7 We can get back to you onMR. KUDON:

that.8

MR. SCHOENKE: Yes, Specifically the9

numbers that are in New Y.ork; I mean, obviously10

not every big winner is in the State of New York.
But there's certainly a ’ lot of participants in

11

12

New York.13

ASSEMBLY MEMBER PRETLOW: Okay. And 1'14

assume that people who do win, the money is

credited to their account and they can take it

15

16

17 . out whenever -they want?

‘
. M R. SCHOENKE:18 Yes. I - mean, the accounts

are set aside and the participants can enter and19

withdraw their money. as they see fit.20

21 ASSEMBLY MEMBER PRETLOW: And individual

winnings in excess of $600 are issued 1099'-s at22

23 the end of the year? •

24 MR. SCHOENKE: Yes, correct. So, all the
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2 major operators in our Association make sure that

• 3 the people who playtheir games pay taxes.,, And

that's one way that the State of New York' and

other states benefit5 from this activity.

ASSEMBLY MEMBER PRETLOW: And my

understanding is that I think you guys have

4

5

6

7

several sports that you're doing, daily sports on8

a weekly:.baseball, football, basketball, tennis,9

even mixed martial arts. How does one mix- martial10

arts daily.sports? That's a little difficult for11

12 me to

MR. SCHOENKE: There's usually a slate13

with a whole bunch of matches that day. And so .14

you have to pick different combinations of — not
\

who's going to win but different statistics in

1.5

16

those matches. There's takedowns and all kinds of17

stats that are tracked in those events. And so18

based on those you get scoring. And just like in19

football with how we described when you pick a20

21 roster of players; how they do during their

matches determines how you will win your fantasy22

23 contest.

24 ASSEMBLY MEMBER PRETLOW:. Does
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2 ' DraftKings look toward.increasing its venue to

things such as greyhound racing, tennis, cycling,3

swimming, the Olympics, things of that nature?4

5 In our industry we haveMR. SCHOENKE:

fantasy games for probably all those in some6

form. If there is a sporting contest in the7

world, someone has devised or has played a8

fantasy game based on it, trust me: Olympics,9

swimming, tennis. None of those are offered10

currently by the leading daily fantasy sports11

companies. But if you can keep store of a sport,12

13 you can play a fantasy sport on it.

MR. SCHILLER: Mr. Chairman, if you were14

15 interested in some data

16 ASSEMBLY MEMBER PRETLOW: You're

.17 breaking the rules twice.
18 I'm sorry.MR. SCHILLER:

19 ASSEMBLY MEMBER PRETLOW: But you can

20 go.

21 You. asked about specificMR. SCHILLER:

22 data in New York of fees.

23 ASSEMBLY MEMBER PRETLOW: Yes.

24 MR. SCHILLER: And participation. They
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• 2 don't have anything. I have some DraftKings data

3 on participation in New York, if that would be of

4 interest?

5 ASSEMBLY MEMBER PRETLOW: It would be.
6 For example of theMR. SCHILLER:

170,000 DraftKings' players residing in New York7

who have ever paid an entry fee for daily fantasy8

sports in DraftKings, the data reflects that9

since the company's inception in 2012, 127,00010

New Yorkers, almost 75 percent of those11

. participating, have never played a contest with a12

fee over $20. Since the company's inception,13

134,000 New York players, 80 percent play less14

than $20 per week in terms of the administrative15

fee. This year, 2015, the typical New Yorker user16

has played less than $20 per week. Currently, the17

typical New Yorker user spends approximately18

$3.86 on a DraftKings entry to participate. And '19

20 that's not a bet because they don't get it back

21 if they win. Win or lose, that's a fee that they

pay for the cost of administering the game.
And since the company's inception,

166,000 New York players, more than 97 percent

22

23

24
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2 play fewer than ten times a week. Since the

3 company's inception, 144,000 New York players,

more than 84 percent, play fewer than three times4 .

a week. And since DraftKings entered the market5

in April 2012,. 75 percent of .the users in -New.6

York have lost than $100 in total. And we also7

know that approximately .75 percent of New York8

users have never spent more than $20 on a

DraftKings entry to participate.

9

10

Thank you.11 ASSEMBLY MEMBER PRETLOW:

Recent news indicates that the main .fantasy12

sports operation spent in excess of $200 million13

in advertising. Right before the incident with

the individual that released proprietary

14

15

16 information I guess it was and kind of started

this whole ball rolling and when people actually17 -

noticed fantasy sports; I had .come back from the. 18 .

day when it was rotisserie baseball and it was19

season-long and no one paid a whole bunch of

attention to .it because it was just something

20

21

22 that lasted a year.

23 And now, you know, guys actually brought

24 it to the forefront because you couldn't. watch
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2 any sports event or watch television in general

or listen tp sports radio - without being inundated

with fantasy sports advertisements and talking '

• »

. %

about how much, mbney could win.
But your own numbers tell me that only'

3

•
' 4

5

6

1-1/2, two percent of all people who play win;• 7

Which means that 98 percent of people are losing.8

So are you trying to attract people to lose? And9

then if that is the case, then there must be10

something in it for these organizations or your

organizations. So how does FanDuel, DraftKings

and the rest of them make money on the losing

' 11

12

13

propositions of 98 percent of the. players?14

So, Chairman Pretlow, I. 15 MR. KUDON:
%

mean, think what that statistic was. about was the16

overall dollar values; Our numbers suggest that
• * r

75 percent of FanDuel players wins at least some

17 '

18

19 contest.

20 ASSEMBLY MEMBER PRETLOW: Seventy

percent win?21

22 Win at least one of theMR. KUDON:

. 23 contests that they entered during their time --
24 . ASSEMBLY MEMBER PRETLOW: No, but we're
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talking overall. I mean, if someone plays daily,2

3 they're going to play every day. If they play

weekly, they're going, to play for a season, 164

times. Are they going to lose eight of the 165

times? Are they going to lose three of the 16 •6

times?7

MR. SCHOENKE: You know, that may vary.8

But - what I would say is that you're right,9

FanDuel and DraftKings both spend a lot of money10

on advertising to acquire new users. If those new

users show up and lose-, .they're not going to come

back. So, it's in our interests to make sure that

11

12

13

they're entering contests that they have a good

chance to win. And they also spend a lot .of their

14

15

time doing! research and analysis Tuesday through

Saturday for the Sunday games and they really

16

17 .

enjoy that process.18

ASSEMBLY MEMBER PRETLOW: But the19

psychology of gambling and I have studied this is20

21- - losers do come back. You have to give them a

2 2 taste. So when you play a slot machine and you

get that cherry, it's like: Oh, I almost won. Or23

you get 7-7 and a brick: Oh, I almost had three24
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2 7's. And that's what brings people back. So, just

by yout testimony today, everybody can come close3

4 but you're not going to win. And coming close is

5 what brings you back. When you win, then the

6 • house loses. But when you lose, the house wins.
And if you keep coming close, you keep coming7

8 back.

9 There's no house here andMR. SCHOENKE:

this - isn't gambling and there's no systemic10

chance that might be what creates the situation11

you're talking about.12

ASSEMBLY MEMBER PRETLOW: Well, the13

house is whoever's running the operation. That's14

in my language.15

I realize I'm breaking the

it's a game of

16 . MR. KUDON:

one answer rule here. But I mean,17

skill. And it's no - different than a golf18

I'm a terrible golfer but I like *19 tournament.

golfing. I've entered golf tournaments before.20

I'm going to lose. And I lose. But I have a great21

time out .there. And it's fun. It's challenging. I22

23 make some good shots. I make some bad shots. But

24 at the end of the day, I've had a good time.
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2 It's the same way with daily fantasy

3 sports and fantasy sports. It's no different than

traditional. Traditional fantasy sports, you4

might be in a ten or 12-team league with your5

buddies. Maybe you know that you haven't done as6

much homework. You don't know the players as7

well. You have kids. You're not going to have as8

much time to compete. You're probably not going9

to win but it's fun. It's entertainment. You have10

a whole season. It's the same thing with daily11

it's not just wins and12 fantasy sports. So,

losses. It's the experience. It's playing. It's13

managing your teams. Sometimes you win; sometimes14

you don't. But it's very' different than slots or15

something like that where you keep coming bapk16

. 17 every day and you know you're going to lose.
18 Strike three.• ASSEMBLY MEMBER PRETLOW:

19 MR.' SCHILLER: If advertising is viewed

20 in the State as something that needs to be

regulated, .that's one thing. But shutting down a21

22 business because of the volume of advertising,

.2.3 you know, I would submit would be improper.

ASSEMBLY MEMBER PRETLOW:24 I really don't
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‘ think the business was shut down because of the2

3 volume of advertising. I think the business was

shut down because the advertising brought more4

eyes to the. subject and the eyes saw something5

that you don't necessarily agree with. But those6

eyes did see and that's really what did it.7

It wasn't because there was so much8

advertising, that you. shut something down. I9

mean, I don't want to speak for the Attorney. 10

General but I know he's a learned man. And he11

wouldn't just come out and say something if it12

wasn't true. I. mean, like I say, I don't want' to13

go down a rabbit of gambling versus' non-gambling14

but I guess I'm already there. So, if Alice sees15

me, don't look in the looking glass.16

In Europe you're regulated as gambling17

entities. If you look at in Nevada, you're no18

19 • longer operating because they want you to get a

- gaming license and you more .than likely will. So
' 20

21 what is the difference between England, where

22 you're a gambling entity and New York where

23 you're not or in Nevada pr in the seven states

that you don't operate in or you don't offer paid24s
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2 . games?

3 .The difference betweenMR. MASTRO:

places like Nevada or'

.certain foreign countries4

is that the nature of their laws and regulatory5

schemes are completely -different than the. nature

of New York's law; New York's law being like

6

7 '

eight, other states in the country,, all of whom8

have recognized and continue to recognize the •9

legality of daily fantasy sports games. Nevada10

has a regulatory scheme that permits widespread11

gambling, including sports betting under a12

regulated framework where you get licensed. It's

. a completely different regulatory scheme; as are

13

14

certain European countries, as are certain other •15

16 • states.

17 So you're comparing, with all due

18 respect, Mr. Chairman, apples and oranges. New

19 York compares to eight other states that have the

20 identical laws that all permit fantasy sports

21 games. And I know you don't want to go down the

rabbit hole, Mr. Chairman, but we 'have gone down

the rabbit hole. So you said at the outset of the

•questioning that you didn't understand; my

' 22

23

24
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2 colleague: has passed me a note that laws in the

3 U.K. are different too and every form of game is

considered a form of gambling. It's the

difference in the unique laws of certain states

4

. 5

6 or certain countries.
But let me just explain. You said at the' 7

outset of your questioning, you said you didn't

understand how this wasn't staking money on the

8

9

10 outcome of an event that was out of the control

or influence of the player. So, the case' hadn't

been made to . you in that regard. Let me just,

11

12

please humor me for one second artd 'let me13

explain. New York law specifically provides that

illegal gambling is. the staking of money on the

14 -

15

16 outcome

17 ASSEMBLY MEMBER PRETLOW: Not money;

something of value.18

19 MR. MASTRO: Let me

20 ASSEMBLY MEMBER PRETLOW: Not money. If

21 you're going to quote the law, quote the law.
22 Yes, fine.MR. MASTRO:

ASSEMBLY MEMBER PRETLOW:23 The. law says

24 something of value. It could be —
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2 MR. MASTRO: Mr. Chairman

3 ASSEMBLY MEMBER PRETLOW: this

4 telephone handle. If I bet you this telephone

handle against that pen, it's something of value.5

MR. MASTRO: Mr. Chairman, staking6

something of value on the outcome of — the7

language of the statute '-- unforeseen, contingent8

future events in. which- the player does not9

control or influence the outcome. For multiple' 10

reasons, New York law permits contests where11

12 there is an entry fee. That is not a staking of

something of value. That is you pay an entry fee;13

that's the only amount that you're going to > pay.14

15 You don't get that entry fee back. That gets you

into the contest. And when' it's a contest for a16

17 predetermined prize or amount that the organizer

is committed to pay; no matter how many players18

19 pay the entry fee.

Okay. No different than paying the entry20

21 fee to be in a race, the marathon, to be in a

22 tournament: golf, bowling tennis; to be at the

race track, the owner posting the entry fee to23

24 participate so that they have the potential of
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2 their horse and their jockey winning the purse or

3 the prize.

4 Under New York law that's a threshold
\

point that for more than 100 years, going back to5

6 the People ex rel. Lawrence v. Fallon case, that

defines the difference between staking and paying7

. an entry fee to participate in a contest for a8

predetermined prize: a threshold issue. Second,9

okay, is it a contingent future event — event,10

singular, which the player does not control or11

influence the outcome?12

Let's take both of those factors, okay.13

Fantasy sports games are not about a contingent14

future event. They're'not about one event.15 •

• They're not about the results of one event, the16

17 outcome of one event. They're not about the

outcomes of multiple events. They are about the18.

19 fantasy team that you put together as the general'

20 manager or owner of your team. And the statistics

that those players have in combination, under a21

22 complex algorithm that has infinite permutations;

and when Sundays games are done this coming

Sunday, the player who's put together that team,

23

24
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2 ' the general manag-er, owner of that fantasy team,

doesn't know; there's not a future event that has3

4 determined that I know I won. There's not a

5 single event or group'of events where I know I

6 won.

7 Assembly Murray knows this. He doesn't

know whether he has won based on the team he's8

9 picked until that algorithm is applied and the

infinite permutation of the statistics of all10

those players in. combination and how they apply

to that algorithm. There is ho future event, the

11

12

outcome of which predicts the winner, number one.13 •

Number two, under the control or influence, okay;

whether the player has any control or influence.

Assembly Murray can tell you because he plays the

14 -
15

16

game. Definitely under his influence, he picked
• 17

18 those players. He studied how they perform. And

he made a determination of what team to put19

20 . together. And you know who wins the game?

• ASSEMBLY MEMBER PRETLOW: He didn't.21

The person who picked the22 MR. MASTRO:

best team, the combination of players and how

their performances coincide to produce the

23

24
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2 result. You against the other fantasy players,

3 not any one team; not .any one player, not any one

4 group of teams or any one group of players. And

the statistics that come out on the .score of the5

• game tells . you you won. What tells you you won,6

7 as the general manager, owner of a fantasy sports

team who paid the entry fee that you have8

foregone for all time after that but you have a9

potential to participate to Vin the prize,10

predetermined amount that the organizer is11

responsible for paying regardless; it's not the12

bookmaker taking a percentage of the pot. It13

. doesn't work that way. That's the wrong side of

the line. Assemblyman Murray- can tell you —

14

15.

ASSEMBLY MEMBER PRETLOW: He will.16 .

that he doesn't know. He17 MR. MASTRO:

doesn't know whether he won until that algorithm..18

•
, is applied on the combined statistics of all19

these players that has infinite permutations and20

21 outcome. So for all of those reasons under the

22 statutory scheme, this is legal and permissible

because it's payment of an entry fee, like you do.

.in so many other activities in New York; to

23

24
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2 participate in a contest for a predetermined

prize amount. That makes it legal under New York3 •

law and the eight other states who have identical4

laws as the one federal court that has addressed-5

these questions has found under the identical

laws of our next door neighbor state.

And one final point. I think it bears

mention that we're here to talk about regulation.

The industry has come together and said: We want

6

7

8

9

10

to work with you because this is about regulation

and policy, not about legality.

ASSEMBLY MEMBER PRETLOW:. Right.

MR'. MASTRO: • And the comments that are'

11

12

13

14

1-5 made have great public import right now. So I

16 want to be crystal clear: This is about

17 regulation and policy, not about legality. Number

• 18 two, we know from people .who are expert in the

19 field, maybe more objective parties who Come out

20 of government, l-ike Bennett Liebman, who was the• I

• 'Deputy Secretary to the Governor for Gaming; who2b

22 has warned that what we do here may open in his

words a Pandora's -Box.23

24 Because so many activities that are
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2 perfectly legal and permissible in New York; so

3 many things like golf tournaments and tennis

4 • tournaments, even beauty pageants, even spelling

bees; which by the way, there are fantasy leagues

when it comes to playing Scrabble.
There are so many permutations here that

regulation is something that we have to approach

5

6

.7

8 -
collectively to get it right, Mr. Chairman, to. 9

get it right. But we don't want to open, a10

Pandora's Box and start talking about certain11

things not being legal when they are legal but12

regulations and appropriately to consider.13

ASSEMBLY MEMBER PRETLOW: There's two

ways of looking at that. You know, the Pandora's

14

15

Box, technically was a jar -. But Pandora's Box has
*

to do with not prosecuting things that were

16

17

prosecutable.18

19 That was not what Mr.MR. MASTRO:

Liebman was referring to, Mr. Chairman. Not what20

Mr. Liebman was referring to.21 •

22 ASSEMBLY MEMBER PRETLOW: Ben Liebman

23 was a scholar. So I'm not going to dispute things

24 that Mr. Liebman said.
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2 He is the expert in theMR. MASTRO:

. 3 field and he says it's legal under New York law,

I believe.4

ASSEMBLY MEMBER PRETLOW:' I'll give you5

6 an example. In the second week of February, you

can walk into any bar or pub in the City o’r State7

of New York and you will see a box'sort of thing

with numbers ih. it and those are illegal. And no

8

9

10 one has prosecuted, as far as know. There's one

in Staten Island that'.s famous because its prizes11-

are well in excess of $10,000 for picking points.12

13 I think the Pandora's Box then Mr.- Liebman was

talking about is once we start prosecuting every14

illegal act, there are a lot of illegal acts that15

16 we choose or may choose not to prosecute and then

we'll be forced to. So, I think that's the box he17

18 was talking about and not the box that you're

19 referring to.
20 Neither of us wants toMR. MASTRO:

21 speak for Mr. Liebman, who's a respected scholar

and former public official, like I am'. But, Mr.22

Chairman, how do you logically make the23

24 distinction? How as a Committee can you look at
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2 this and .logically make the distinction that

3 traditional fantasy sports games, which are

4 ' played over the course of a season, are somehow

without question according to our Attorney5

6' General absolutely legal and no one would

question that and has ever questioned that; but7

daily fantasy sports games, which are the same8

game and if anything require even more skill to9

10 play, that they are illegal? That is irrational.
That makes no sense. The fact of the matter is -11

12 This Committee• ASSEMBLY MEMBER PRETLOW:

.13 won't be making that decision. Mr. Garbarino and

Tedisco, who are on the Racing Committee, will14

15 not be making that decision. That decision will

16 be made in court.

MR. MAST.RO: I understand. I am simply

pointing out that when we're .talking about —

17

18

ASSEMBLY MEMBER PRETLOW: The decision19

will make though is whether you should be20

regulated or licensed.21

22 Mr. Chairman, I'm simplyMR. MASTRO:

making the point that when we are talking about23

24 • the Pandora's Box, we are not talking about
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. 2 something that involves, you know, conduct that a

3 discretionary call is being made on whether to

4 prosecute or not.

In this arena, even our Attorney

General's Office has said publicly that
« I

traditional fantasy sports played over a season

. 5

.6

7

are legal and no one has ever questioned their8

legality. There's no logical distinction because.. 9

' it's the same game between traditional, sports •. 10

games and daily fantasy sports games. And11

• 12 therefore, Mr. Chairman, that's why I say we're

here about regulation.' And we're all here to

discuss working with you on regulation. Thank

13

14

.15 you.

16 ' ASSEMBLY MEMBER PRETLOW: Right. And

there's a few more questiohs before I pass it . off
%

to my colleagues because this one's going pretty

17

18

19 long now.

20 Thank you, Mr. Chairman. .MR. MASTRO:

21 ASSEMBLY MEMBER PRETLOW:' Employees of

the organizations, my understanding now is that22

23 you've disallowed employees from betting on

24 competitor sites?
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2 MR. SCHILLER: Yes. Because of a public

3 issue that arose.
4 MR. SCHOENKE: I'm going .to do the

5 strike two. But the public issue arose and we

realize that some of the news articles out there6

and some of the perception might be that it was7

employees of the sites winning.money -on other.8

9 sites was really a wide issue and we wanted our •

players to have every confidence.in the integrity10

of our games. And we chose to make sure. that none11

of our employees are playing on any daily fantasy12

13 site.

ASSEMBLY MEMBER PRETLOW: And does that14

prohibition extend to family members?. 15

It does not currently.16 MR. SCHOENKE:

ASSEMBLY MEMBER PRETLOW:,. So, I can give17

my wife information to -bet .on my site or the. —1.8

19 MR. SCHOENKE: No, you can't give your .

wife information 'because that is prohibited.20

21 ASSEMBLY MEMBER PRETLOW:' You just said

22 it didn't apply. If I'm a, FanDuel and' you're the

23 other guys, right now I can't bet on my own site

24 but I can't bet on you, DraftKings. That's a
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2 prohibition. I can't bet myself and now I can't

3 bet with you. But if I tell my wife: Here's what

4 we have to play because it's an undervalued

player; then she can go to my competitor and bet5

6 and win.

You're breaking the terms7 MR. SCHILLER:

8 of your employment with your employer by telling

your wife any confidential information.9

ASSEMBLY MEMBER PRETLOW: So, everyone's10

11 employment contracts been changed? Because you

just said it applies to employees but not12

immediate family of those employees.13

MR. SCHOENKE:. So your wife can play,14

just without the confidential information.- 15

ASSEMBLY MEMBER - PRETLOW: Okay. I think16

we're about done. Mr. Dinowitz?17

18 ASSEMBLY MEMBER JEFFREY DINOWITZ, CHAIR,

19 ASSEMBLY STANDING COMMITTEE ON CONSUMER AFFAIRS '

Yes, it's still morning. Good20 • AND PROTECTION:

21 morning.

2 2 ALL: Good morning.

- 23 ASSEMBLY MEMBER DINOWITZ: So, until the

'24 recent controversy, I actually know virtually
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2 nothing about this and paid no attention to it.

3 But now I am. But I'm really trying to understand

4 exactly how it works. And I know you've gone into

some detail about •
•it but I still have some5

6 questions. You mentioned that - there are people

who play multiple games during the week. How does7-

8 that work?

9 MR. SCHOENKE.: - Multiple games in terms

of the number of entries they have into a contest •10

or that they have a single contest that involves .11

multiple real world sporting events? Which one of12

13 • those

14 ASSEMBLY MEMBER DINOWITZ: What do you

mean? They can pick several different teams - and.15

enter several different times?16

So, let's just take this17 MR. SCHOENKE:

week's — I'm going to go to FanDuel or18

DraftKings and enter a daily fantasy sports19

contest. I'm going to pick a head-to-head game• 20

against an opponent that I don't other than their21

22 screen name. And I'm going to be forced to pick a

quarterback, two running backs, three wide23

receivers,24 a tight end and a defense. And I'm

Geneva Worldwide, Inc.
38-̂ et, 10th Floor, New York, NY 10018256 West



Page 84
12-8-151 COMMITTEE ON RACING & WAGERING ET. AL.

going to have to pick those players from all of2

3 the NFL games.

So for my quarterback, I can pick the4

quarterback for the Minnesota Vikings, Teddy5

Bridgewater. I can pick Tom Brady from the' 6

Patriots, all the way down to lots of7

quarterbacks you may. not even really know that8

well.9

And I will figure out which one is the10

best selection for my team. But the trick is they11

all have prices associated with them. You have a12

salary cap. So Tom Brady is going to cost a lot13

of points. It's going to be an opportunity cost14

for your team. The worst quarterback in the15

16 league, at least . based on their statistical

17 performance, is going to be kind of inexpensive.

18 You assemble a roster based on that. So, I have .

19' my roster. I have Tom Brady. I have Calvin

20 Johnson and I have a couple running backs and

21 kickers that most people haven't heard of.

22 You select your roster. You're going to

23 go with Teddy Bridgewater, Adrian Peterson.

24 You're going to go with Doug Baldwin from the
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2 • Seattle Seahawks. Then the games start and

3. whichever one of - our teams accumulates' the most

4 - • points based on what happens on the field wins.
5 So that day, if Teddy Bridgewater has a great "

6 game; Tom Brady has a terrible game; you win

compared to me. And as a result,’ you win the7

fantasy sports competition.8

But you said

you can play multiple games during the course of

a week. "Each football team plays only once during

9 ASSEMBLY MEMBER DINOWITZ:

10

11

12 the week. And there's only one set of games

during the course of the week.13

Yes, right. So, I .think •MR. SCHOENKE:14

the question arose: Are. you able to play

different — multiple contests during each day

15

16

and during the week? And with the games17

themselves, there's a whole bunch of basketb'all18

games today. We could play fantasy basketball

today. There's hockey games tonight. We could

19-

20

play fantasy hockey. There's all kinds of sports.21

2 2 ASSEMBLY MEMBER DINOWITZ: Okay. So the

23 only money you're putting up is this - entrance

fee? You,-re not like plopping down money as a24

.
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2 bet? You're just putting up the entrance fee;

3 Like if you bought a raffle, for example?

4 Correct, yes. So thereMR. SCHOENKE:

might be a contest that's a winner. My entry fee '5

is two dollars and I'll see where I'm going. And6

there's prizes for where you finish. If you7

finish first, obviously you'd probably get a8

pretty good prize. If you finish 15th —9

10 ASSEMBLY MEMBER DINOWITZ: What is the

entrance fee? You mentioned something about $2011

12 earlier.

MR. SCHOENKE: The typical entry fee13

from both of these companies is five dollars or •14

.less. And the average amount of money spent per .15

16 year, as we heard before, is 50 to $100 on

17 average.

ASSEMBLY MEMBER DINOWITZ: Okay, that's18

19 the average.

20 MR. SCHOENKE: Yeah. i

21 • ASSEMBLY MEMBER DINOWITZ: But if

22 there's an average, it means there's higher'and

lower as well. Are there people who somehow23

24 spend, I don't know, thousands of dollars per
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2 year?

3 MR. SCHOENKE: I mean, there are

definitely —'you can .enter lots of. contests and4r

so therefore there are people that do put more5

into it. It takes a lot of time to put in that6

many entries, I'll tell you.7

Well, I guess8 . ASSEMBLY MEMBER DINOWITZ:

some people since it's a fantasy, fantasize a lot9

and spend a lot of time doing it..10

Well, I mean, for some

people it's their hobby. I mean, I personally

11 MR. SCHOENKE:

12

play' a lot. The reason I started my business was13

because I spent 30 hours a week studying fantasy14

sports. And I said: Well, why don't I make a15

business out of - this? I love it so much and16

that's what I did. And there are plenty of people
• • «

in America/ in fact millions of people like this

17

18

in New York that devote hours and hours and hours19

20 to the game play and that's how they do multiple

entries.21

2 2 ASSEMBLY MEMBER DINOWITZ: Do you do any

screening of who enters these contests? For23

example, is there an age limit?24

Geneva Worldwide, Inc.
*° h ^*00r’ New York > NY 10018256 West 38 th



Page 88
1 COMMITTEE ON RACING & WAGERING ET. AL. 12-8-15

2 MR. SCHOENKE: So the Fantasy Sports

3 Trade Association tries to get all of our

4 members; we have a charter to follow the state

laws for these contests, for games of money. In5

every state it's 18 or higher and the companies6

follow that.7

And is there8 ASSEMBLY MEMBER DINOWITZ:

a way to verify the age? How do you do that?9

MR. KUDON: FanDuel, and I think maybe. 10

some of our competitors as well, is currently11

implementing technology called KYC — Know Your• 12

13 Customer. And we use a third party vendor who

checks government databases and ensures that the14

15 people are who they say they are, are .of the age

16 that they're supposed to be. We also employ

17 .technology to make sure that they are where they

18 say they are, since certain states you can't play

19 from currently.
‘ 20 MR. SCHOENKE: So, we don't want minors

21 to pay-to-play fantasy sports. And we want to

22 work with you to make sure that those standards

23 ' and you have a lot of confidence that that's

24 being done in the industry.
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2 ASSEMBLY MEMBER DINOWITZ: It was

mentioned earlier that — I think you mentioned3

. it that there was a study done that compared

skilled players to a computer and it said that

for hockey, you know, 81 percent of the time the

4

5

6

skilled players won. For basketball it was 907

something and so on. When you compa'red the

skilled players, how were they picked? Were these

8

9

like the 1.3 percent who do most of the winning?10

Or was it your average player? Because depending11

upon who's picked to compare to the computer12

model of course could influence the results. So,13

I'm just curious as to how that study was done?14

15 Jonathan, do you want . toMR. MASTRO:

16 take that?

17 MR. SCHILLER: Yeah. Your question is

given these percentages?18

19 ASSEMBLY MEMBER DINOWITZ: . Yes. The

20 •study showed that pretty much that the skilled

21 player that was used in the study or skilled

22 players won 80 percent and sometimes 90 percent

of the time, depending upon a particular sport.23

24 ' MR. SCHILLER: Right.
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2 ASSEMBLY MEMBER DINOWITZ: Which you

3 used to back up your' assertion that therefore

it's not a game of chance but rather it's skill.4

I'm just wondering. The other statistic you had

was that I believe you said 1.3 percent of the —
5 .

6

7 I don't know if it was the winnings or the

winner's won over 90 percent , of the prizes. So .8

that suggests to me that most of the people9

probably- really aren't all that skilled." And that10

a very small percentage — we'll call them the11

. 12 one percent in this case; were the people who

really have the skills. Would that be fair to13

say? And if so, were those the ones you used, in' 14

• 15 this aversive computer study.
16 MR. SCHILLER: The winnings are won by a

small percentage of the participants and that's

known to all the participants. The biggest

17

18

19 prizes, it's about the amounts, not the numbers.

20 The amounts won and the biggest prizes, which are

in the millions, determine — figure into that21

22 1.3 percent the Attorney General was referring

to. People know that". People in New York23

24 understand that. It's been publicized and they
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2 make the judgment to spend their ten dollars and

participate in that game and see if they can beat

that — in his example, that top golfer to see if

his handicapping) his ability to look at the

different players who are available, his decision '

to on a rainy day go with a quarterback who's not

3

4

5

6

7

highly rated and these other several players; may8

just win something for him.
• ASSEMBLY MEMBER DINOWITZ:

9

. 10 So most

people go into it basically assuming their going11 .

to lose but they're having fun, so they're12

willing to put up the $20 or whatever the13

entrance fee is; is that correct?14

15 MR. SCHOENKE: Yes.

MR. SCHILLER: And they 'hope their skill16

has some control over the influence of the17
I *

• outcome..And in terms of the regulatory solution,18

which is certainly why I'm here; it's certainly19.

20 why Randy's here, even though we're also in

21 court: We believe it's a regulatory solution, not

a legal solution. Because whether it's a contract22

23 that needs to be clear: no confidential-’

information can pass. from-me to my son if I have24
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2 inside information about something in the game.

3 • The Massachusetts Attorney General, as

you may know, from the press or professional; has. 4

worked on this industry, studied this industry5

for the past three or four months. A month ago, I6

think it's a month ago, she • promulgated draft7

regulations that are now under study by FanDuel,8

by' DraftKings, by other participants in that9

state. That Attorney General hasn't written any10

cease and desist letters. That Attorney General11

regards this industry as lawful. But for consumer12

• purposes that - are some things that concern her.13

You asked the 18-year-old question. Her

proposed draft regulation doesn't permit anyone

14

15

under the age of 21 to play. Whether that'll be16 '

her final regulation or not, I don't know. But17

she's put that out in draft form for comments.18

it's a regulatory solution to concerns about19 So,

advertising, participation, contracts among20

21 employees. That's our view in a game that is

22 legal and it's enjoyed by so many in New York

23 State. And that's why we're proud to be here and

24 happy to give , you as much information as we can.
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2 ASSEMBLY MEMBER DINOWITZ: Because I

3 haven't played this, there are still some basic

4 ' things I'm not clear on. Who wins? Is i>t the

5 player or players that have the highest number of

points? Is there a cutoff? How many winners are6

there in a given game?7

So it varies by game. It8 MR. SCHOENKE:

But in the contest that he said'varies by game.9

where there's a. million-dollar prize, there's not10

just one winner. There's a whole series of11

winners. You can finish like 10,000nth and still12

win some money. So it varies. There's a bunch of13

different contests and options. But it's not just14

one winner. Head-to-head there would be one15

16 winner. So it varies.
ASSEMBLY MEMBER DINOWITZ: But is it the17

people who get the highest number of points? Or18

is there a cutoff like with an entrance exam?19

20 MR. SCHOENKE: Some of the contests

there's a cutoff. So there might be a contest21

that has 100,000 entries. The number one win, you22

23 know, the top score wins the biggest prize. But

24 then 10-15,000 of the entries might win a prize •
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2 • of some value.
3 ASSEMBLY MEMBER DINOWITZ: - And do you

4 have — I mean, I kind of have in my own mind a

vision of like who's playing this game. And I'm5

thinking it's probably mostly young men. But do

you have a profile of their — do you know who's

playing: young, old, etc.?

6

7

8

9 The average age isMR. SCHOENKE:

10 definitely pretty young, I mean, late 20's, early

11' 30's. But fantasy sports in general, obviously

there's a wide spectrum. It's been around for 35. 12

13 years. And daily has been around for a decade but

really only taken off in the last few years. But14

15 yeah, it's got a younger demographic. Our

industry views that as a positive. These .are16

17 people who like to play, who like sports..And

18 certainly the sports teams and sports leagues

like that demographic and that's one of the19

20 reasons they're associating with fantasy sports.

21 ASSEMBLY MEMBER DINOWITZ: Okay. And

last, I've never seen any of the commercials22

because honestly, I turn off every single23

24 commercial. I never watch commercials.
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2 MR. SCHOENKE: Okay.

3 . ASSEMBLY MEMBER DINOWITZ: But I'm told

4 that commercials have been run that says: Oh, I

won a million dollars; and .all' that kind of5

6 • stuff.' Is that pretty much what the commercials

7 are like?

8 MR. SCHOENKE-: You know, there were a

lot of commercials that emphasized the prize that9

you could win. And unfortunately I think there's10

so much more to fantasy sports and why people. 11

play; that I think a lot of people in the12

industry are remiss that we maybe didn't13

emphasize — the companies didn't emphasize those14

points more. The camaraderie, I mean, I play15

fantasy sports.' A lot of people here play fantasy

sports in general because it's a community. We

16

17 <-

always say that fantasy sports were the social18

19 network software before there was social network ,

and Facebook. It was a way for myself, the league -20

21 I've been in the longest time — for 25 years;

22 it's me and all my college friends. It's a great

23 way for us to communicate.
\,

Daily fantasy sports is no different. •24
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2 I'm in a contest with a bunch of people . in our

office for daily fantasy sports. We just love
i

trash talking and talking about who did better

' 3

4

5 • that week and comparing scores and who picked

6 players: No, that was a huge mistake that you ’

picked that guy. Oh, my goodness, I can't believe7 "

that you made that decision. It's a great form of8

entertainment and a lot of people like it for9

that aspecti It's not just about a prize that you10

11 . can win.
12 MR. SCHILLER: May I follow up?

13 Advertisements that say anyone can win are true.

You picked out the percentage which is known as14 .

to on these big. games where big money has been15

16 won.

ASSEMBLY MEMBER PRETLOW:17 Well, anybody .

18 can win the lottery too but that's doesn't mean -

19

20 But here theseMR. SCHILLER:

• 21 advertisements state that anyone who enters a

. 22 DraftKings' contest can win and DraftKings has

23 made millionaires in terms of people who have

24 spent time and effort in preparing for and
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2 .prevailing in these contests. So that's true as

3 well. And that's what some of 'the advertisements

4 I think you're referring to say. They're

5 unequivocally'true is my point.

6 ASSEMBLY MEMBER DINOWI.TZ: Okay. Well,

7 here's my really last question. I -think somebody

8 brought up horseracing earlier. Horseracing, as '

9 far as I. understand it, also requires a certain

amount of skill. You got to look at. how the10

horses have done. Do some do better when it's wet11

12 or when it's dry? I mean, there's like a number

of different factors. Now of course in a13

it's a real horse and you're bettinghorserace,14

on one horse I assume. But would you say that. 15

that is akin to horseracing or not? I, mean, you16

did bring it up but I'm not sure whether you said17

because you bet on a horse, right; so that's18

betting. Is it the same or is it different?19

I brought it up. I know Mr.20 MR. MASTRO:

Schiller wants to be heard on this; so I know the21

Chair will give us some latitude. Thank you, Mr.22

23 Chairman.

24 ASSEMBLY MEMBER PRETLOW: Oh, you're
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2 reading my mind now. You never know what I'm

3 going to do.

4 I brought it up,MR. MASTRO:

5 Assemblyman Dinowitz, because I was making a

distinction to show why under New York law,6

7 clearly fantasy sports games are the payment of

an entry fee to participate in a contest for a8

predetermined prize amount and under a well-9

established, longtime New York law, going back to .10

the late 1800's; that New York law has said11

12 that's the equivalent of the owner of the horse

13 paying the entry fee and therefore being a

competing participant as an owner who bought the14

15 horse, selected the jockey and therefore - is the

16 sponsor of the horse.

That person, the owner, is a competing17

18 participant, should be considered a competing

19 • participant, who's paid an entry fee to qualify .

20 in a contest to potentially win a prize or a

. 21 purse and that is not illegal gambling under New

2 2 York law. And it'- s not illegal gambling for the

23 fantasy sports player who acts as the owner or

24 general manager of the fantasy team that player
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2 puts together, paying an entry fee to participate

in a contest for a predetermined prize. And I3

• think those are analogous.'4

You're asking a question now about those

who go to the track, who aren't active

5

6

participants or competitors in the sense of being

an owner, jockey, otherwise; going to the track

7

8

to bet and trying to figure out the odds at the9 -

track and who to bet on and all of that. And I10 •

think that Mr. Schiller wanted to address that11 •

point..12

The bet in a horseshow, a13 MR. SCHILLER:

para mutual bet, which you all oversee: the14

bettor pays a wager - in the amount of his own15

choosing that's staked against the outcome of the-16

horserace, the real world outcome that my friend17

was alluding to earlier. He - can win back his18

19 money. You cannot in daily fantasy sports. He can
, l

win back his money and a profit if his horse, the20

21 horse he chooses wins or comes in second or

third. It's a binary outcome that doesn't exist22

23 in fantasy sports.

24 A particular bettor's outcome depends on
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2 two things: first, the odds, which don't exist in

3 fantasy sports and they fluctuate right up to the

4 start of the race; and how much money that bettor

wagers. And neither of those attributes, of horse-5

bettings is true of daily fantasy sports.

MR. SCHOENKE:’ I would just add that

6

7.

UIGEA legislation was has specific rules of how8

. to set the fantasy sports contest to make it so9

that it's not para mutual wagering, like he just10

described; you know, the multiple games, that's11 -
. 12 what you asked initially; so that it is not the

13 same kind of environment with odds.

ASSEMBLY MEMBER DINOWITZ:- Okay, thank .14

15 you.

MR. MASTRO: Thank you.16

17- ASSEMBLY MEMBER PRETLOW: We've been

- joined by Assembly Member Carrie Weorner. I'm18

sorry I didn't recognize you. Mr. Zebrowski, do19.

20 you have any questions?

21 ASSEMBLY MEMBER KENNETH ZEBROWSKI,• *

22 CHAIR, ASSEMBLY LEGISLATIVE COMMISSION ON '

«

23 ADMINISTRATIVE REGULATIONS REVIEW: Yeah. Thank '

24 you, Mr. Chairman, and good morning everybody.
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2 Thanks for joining us here today. I'd like to

start with just a few things, some points I 'think3

4- ' that haven't .been brought up that I think people

who are familiar with this, of which I think I5

would consider myself one and learned in fantasy6

sports I think are relevant to our discussion7

8 today.

The first thing is, you know, we talked

a little
^
bit about how long fantasy sports have

been around and we talk about whether it''s 'a game

of .skill and what skills are involved. I think .

9

10

11

12

it's important to recognize that there's sort of13

been an industry around for decades; an industry14

of experts, websites, companies, people that have15

been recognized as experts in the area. In fact,

Mr. Schoenke, who's here today as Chairman of

Fantasy Sports Trade Association, in his original

16

• 17

18

;• testimony said that he's the President of. 19

RotoWire. RotoWire is one of those type of20

companies that. I think people have paid for their

experts in that analysis. And there's a host of

21

22

23 . these people across the fantasy sports ^industry;

• 24. There's a lingo, if you will. There's a
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2 set of rules and theories that people consider

from season-long and daily sports. I mean, people3

4 that play fantasy know these type of things. They

almost become laws and there's things you discuss

with friends; and" things: things like third-year
receivers, 32-year-old running backs, 27-year-old

5 -

6

7

hitters; all these things that are involved in8

.the analysis that goes along with fantasy sports.
There's even a Hall of Fame, I do

9

10

believe, of fantasy sports analysis and people11

that pay for these websites. And they're not12

paying for something that's random, that's13

telling you whether you're getting an ace or a14

jack. These are statistical analysis of what .15

experts are doing. And as we've gone into daily16

17 fantasy sports, there's some more where these may

18 be season-long things I mentioned earlier:

platoon splits'and fastball hitters and those

type of things.

19 '

20

21 Second of all, I think the main

2 2 • difference between season-long and daily fantasy

isn't so much the players are picked.23 Because in

24 season-long fantasy you can auctions in terms of
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2 drafts. There's different ways. One could be a

3 straight draft and there's also auction values.

And the main difference I think in daily fantasy4

'• sports is that everybody has access .to the same5

6 players, to the extent that everybody can have

the same players on their teams. Andryou can7

actually have the same exact t.eam for many

different players. There's several different

8

9

players in a given contest. To me, that's the10

main difference .between season-long in general11'

and daily. And of course we've had sgme advents

of month-long. Some industry experts have tried

to create their own month-long . and I think a lot

12

13

14

of those have actually — I think there was a15

16 season or two that have gone away.
Another thing I, want to point out is I17

think it's confusing to people that don't play

fantasy sports in - general when you talk about

salary caps and you say: Well, this player costs

18

• 19

20

21 ' 15,000 and 10,000. Really it's just a way to

22 describe and make it almost like you are a

23 general manager. These things could be called

24 points. They could be called units. They could be
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2 called dollars. It's setting up the parameters

for which you play; so that it's setting up 1

variables for which you play; so that everybody's

3
r

4

not going to take the number one quarterback, the5

6 number one wide receiver, the number one tight '

end because you can't because they have units of .7

value next to them. So you have to figure out and8

this is where things and terms like sleepers come9

in. You have to figure out: Are you going to take10

the number one quarterback because you .think in11

12 your running back you can get more value of

somebody .that you think is going to get a number13

of carries on a given day?14

This all goes into the analysis and the .15

16 skill that's involved in it. I think we need to

recognize that there's multiple ways to win. And17

18 there's a number of different variables that you

19 could go into picking your lineup. And also that
!

you can get better. Whereas if you're playing a

game of slots, whether you put in your quarter;
»

you really can't get better. But when we talk

about who wins and why they win and when they

win; I think there's a sense to people that you

20

21

22

23

24
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' 2 can do a little bit more research in a given

3 area. You can look at those different things and

• 4 come up with theories and come up with different

theories as it goes on.5

6 Those are just a -few things that I think
' 7 I wanted to bring to the table in terms of the

overall discussion. Now, I Chair the Commission8

that oversees .State agency regulations, rules. •9

" Oftentimes we read the State Register that comes10

up and we comment on things when statutes are11

passed and then a State agency issues a12

regulation. I have a Counsel that works for the13 .

Commission and we will comment on those, issue14

letters and say: We think this is wrong, right.15

So, we actually get into the weeds on16

those things as regulations. So, if I could just17

ask a few questions on dealing with the actual18

regulations that I've seen other ’states have done19

and where you come out and wha't do you feel about20

these type of things? Some of .them are more

simple and some a little more complicated and

I'll try to get through them rather quickly.

First, is with the minimum age. Some

21

22

23

24
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states have suggested different minimum age and2

3 some are 18, some are 21 that I see. And just the

•one principle I'see obviously 18 is generally4

accepted age of majority when you become an

adult; 21 is used for other things. What is your

5

6

opinion on that? Because I could see 18 being a7

common sense thing. But I could also see it maybe8 .

trying to get it out of college; so people are9 .

out of college when they're not sort of getting10

at these things.11

So, we've told our12 MR. SCHOENKE:

members to adhere to the standards of every13

state. Eighteen is generally most states. We're

cognizant of what'you guys think is the best .

14

15

decision. Obviously, we think that you're 18- •

year-old and you get to vote and . you should be

able to play fantasy sports. But at the same

16

17

18

19 time, we're mindful of your concerns and we're

willing to work with you as far as those issues. ,•20
'21 ASSEMBLY MEMBER ZEBROWSKI: In terms of

it seems like some states have considered sort of22

• 23.. like the ability of either individuals to .set

24 . self-exclusion rates, to sort of set beforehand:
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2 I'm only go to do this amount in a given year.. Or

3 even a little bit more where even to' issues of

4 child support and things like that, where people

owe a certain amount or in debt to a certain5

amount; that there be regulations that would
%

prohibit or inhibit a person's .ability to sort of

participate in the contests. Do you have an

6

7

8

opinion on that?9 .

As Peter said,, we're really10 • MR. KUDON:

happy to work with you on any of those types of11 .

things. I think both FanDuel and DraftKings right12

now, if you contact them and say: I don't think I

should be playing this game anymore. I don't want

13-
14

you to ever let me on your site again; will go15

ahead and do that. And we're making that more16

prominent on the site going forward.- In terms of17

child support and some of the other things you18

mentioned; we're certainly willing to look into'19

it. I think the implementation of those things20

21 are actually very complicated since we operate in

22 over 40 states. So there are some challenges

23 there but we're definitely willing to work with

24 you on that.
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2 ASSEMBLY MEMBER ZEBROWSKI: So I guess

3 maybe a little bit further: As we would consider

4 those type of regulations, do you believe that

you have the ability to effectively identify the• 5

identity of the players and exclude them6

according to state regulations?7

In terms of exclusion, yes,8 MR. KUDON:

I think we do. We're using Know Your Customer
i

technology that confirms identity; whether it's

9

10

11 absolutely perfect I don't .know but I think it's

quite accurate.12

13 Okay. InASSEMBLY MEMBER ZEBROWSKI:

terms of consumer funds, obviously .people — my14

understanding is that people are giving you,• 15

they're either paying through a credit card or16

17 direct sort of deposit from their bank accounts.

So in a lot of ways your companies are holding18

people's funds. They may deposit $100, $20, $1019

in some cases. Do you believe that there's the20

proper way in terms of you having cash21

collateral; should the possibility that you go22 •

under, that people's funds are guaranteed, that23

they could be returned to them? What's your24
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2 feelings on that?

3 It's critical that ourMR. KUDON:

4 customers know that their money is in a

5 completely separate account from - our operational

. funds and there's always more money in that6

7 account than there are money in consumers'

digital wallets within the system. So there's8

9 always more than enough money, there to satisfy

all our obligations to ;our consumers.10

And it's a big emphasis• 11 MR. SCHOENKE:
t

12 for us as an industry. We try to get all our

member companies to keep the customers' funds13

aside. And again, you know, we'd .love to work14

with you to figure out how to make sure that that15

happens with all these companies.16

17 • ASSEMBLY MEMBER ZEBROWSKI: Let's talk

about some of the exclusions. We talked a little18

bit earlier about employees in the companies and

how you've taken steps to prevent them from

playing. There was that article but then I think

19

20

21

further information revealed it wasn't as if they

had insider information; if was if after they had

posted something. But you could see that doesn't

22

23

24
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2 mean that we shouldn't take steps to ensure. You

3 could see a situation where an employee- could

have information suggesting'that 90 percent of4

participants are choosing certain players and5

then they have a competitive advantage. Did you6

want to say. something?7 •

I'-11 let you - finish yourMR. MASTRO:8

question.9

ASSEMBLY MEMBER -ZEBROWSKI: Okay. What10

about other situations? What about the players on11

the professional teams? I think I've seen just in

watching some of the sports shows or even seeing

12

13

what players put on Twitter and things like that;14

there is a suggestion that the professional
J

players are playing themselves. And do you have a

comment on whether that should or should not'be

15

16

17

18 allowed?

So that does happen. The19 MR. SCHOENKE:

National Football League does allow their own20 .

players: to play fantasy sports. Which to me says21

that they're not worried that the players are22

going to somehow influence the outcome of fantasy23

sports or throw a game or change their actions on24
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2 the field. And the reason is because one single

player is one of a thousand possible points 'in

these games to determine the outcome. So. as we

3 -

4

said in our testimony before that's why the •

leagues don't have a problem with daily fantasy
• »

sports or fantasy sports in general.

So I think those concerns are pretty

5

6

7

8

minimized. But again, you know, this is rapidly9

changing ' technology, new business plans. If10

there's things that come up that are your11 .

concerns, we'd love to work with you to figure12.

out ways to alleviate those.13

MR. KUDON*. Chairman, if I could just14

supplement? I think that there's a perception of15

a problem. But perception is reality for a16

business like ours, for upstart disruptive17

businesses. And for us, that's why we're18

supportive of regulations or provisions in19

legislation that would prohibit players in20

.leagues from playing in fantasy sports in their21

22 own league or their own sport because we don't

23 • want to have the perception' that there's any •

influence. Again, we don't think statistically24

*•«
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2 that could even be possible but perception is

3 important.

' 4 ASSEMBLY MEMBER ZEBROWSKI: Okay. What

about college? Are you limited right - now to5

6 professional sports? Or do your companies also

deal with college athletics and whether you do or .7

not and what do you think the future holds for8

9 that?

MR. FOX: Our companies, FTSA companies,10

there are a number of companies that offer games11

around college football and college basketball,12

season-long, daily. We see that continuing. It's

a fun pastime for 20 years that they've offered

13

14

these games. I know my company has offered15

content on college sports since its inception.16

It's a very popular format'.17

18 And so youASSEMBLY MEMBER 'ZEBROWSKI:

tend to continue that or expand that?19

20 MR. FOX: We don't see a distinction

21 between pro and college when it comes to fantasy

sports. As Peter just said, fantasy sports for22

23 college had existed nearly as long as pro

2 4 football. It has nothing to do with the actual

Geneva Worldwide, Inc.
I 0,h Floor, New York, NY 10018256 West 38'h



Page 113
COMMITTEE ON RACING & WAGERING ET. AL.1 12-8-15

2 events. It's simply again a . sport and you're able

to create a fantasy game out of it. In some3

respects it allows players or fantasy players to4

get to know these college athletes even better5

and have more of an interest in them as they go6

forward in their life.7

ASSEMBLY MEMBER ZEBROWSKI: . Okay. Do you -8

an independent sort of auditing that goes on9

right now of companies? Is it by outside10

auditors? How does that currently work?11

Well, I will say that in '

response to the news articles that arose in

12 MR . FOX :

13

September around Ethan Haskell's play on our14

15 site.; we went ahead and hired former Judge and

Attorney General Mukasey and his law firm,16

Debevois to come in and audit all of our policies17

and procedures. He'll be coming out with a report18

19 eventually, where he'll be make any

recommendations to us that we should implement.
We've also set up an advisory board led by former

Assistant U.S. Attorney, Michael Garcia, who will

be offering us advice going forward to make sure

that our policies promote the integrity in our

20

21

22

23

24 .
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2 ' games that our customers have to know about.

3 MR.- MASTRO: And on behalf of

DraftKings, DraftKings has taken similar steps,4

bringing in independent parties, both outside law

firms and outside experts with law enforcement

5

6

backgrounds to review and advise and to make sure7

that going forward that if there are any issues,8 •

they are addressed.9

And as .you alluded to earlier,

Assemblyman Zebrowski,. the issue that occurred

10

11
/•

involving play by someone internal on another12

13 site, that turned out to be have been something

where there was no confidential information known14

15 by that person at the time that person played the

So that turned out to have been a. nonissue.16 game.

17 But that doesn't mean we don't take'vety

seriously,, the industry participants across the18

19 board getting i.t right.

20 And I do also want to say I especially

appreciate your knowledge of the industry. You

drilled down. I appreciate that love of fantasy

sports games is a nonpartisan issue. It cuts ,

across all party lines and all stripes. We all

21

22

23

24
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2 .love our fantasy sports games and we want to get

it right. So that's why we're here to work with3

4 this Committee and others in the Legislature to

get it right.5

6 ASSEMBLY MEMBER ZEBROWSKI: Thank you.

This^is my last question but it's a little bit in

depth. So,'multiple people can answer this. I

think we've gone through a lot in trying to talk

about this skill ‘ in that this percentage can win *

7

8

9

10

and be successful at a given time: one percent,. 11

1.5 percent. And I think that's clear.12

But I have a further concern and my13 •

concern is not just that people can have a level14

of skill and do a level of research that makes15

them successful. My concern is that certain

people have the ability or the capital to alter

the landscape almost in an equitable way. And

I've read certain articles and things 'that have
4 •

•talked about the ways that some people are

. 16

17 •

18

19

20

successful. And that has to do with .the number of21

entries they can do. Certainly- they have22

23 algorithms and' all types of things they do.

24 But do you believe that there's a role
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in .the industry or in regulation to ensure some2

sort of parity? And if not parity because I go, 3

back arid forth on this, where it shouldn't be4

that you're ensuring that X amount of people win5

or X amount of people lose because it's a skill.•6

We want to reward the skill. But is there a ’ role7

in sort of ensuring a fair landscape? And that8

would go to limiting the number of entries.9

I don't know that in my head yet I've10

figured out how people can totally alter the11

landscape or the fairness of it by submit X

amount and having a certain amount of entries ’ and

12

. 13 ’

• a certain amount of contests, where they consider14

themselves in. You know, you read and you talk15

16 about the big fish and the small fish. So what do

17 you think our role is? And is there a way to make

sure that the landscape is fair? Not parity to18

19 . the extent that you're making the skilled players

. 20 and nonskilled the same but ensuring a fair

21 landscape for everybody.

22' I think we as an industryMR. SCHOENKE:

23 share your concern to have it be a level playing

24 field for everyone. I mean, that's the nature of
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•2 • the skilled contest. Everybody, they start with

3 the same players. They put their best lineup

together and hopefully they'll win. We want to

make sure that. does happen. And so we're

4

5

6 receptive to those kinds of concerns and best

practices. And we talked about in Massachusetts,

where their attorney general had a much different

.7

8

approach. She touched on some of those subjects.9

A lot of the stuff because of the10

emerging technology wasn't around three or four11

or five years..And so as these platforms emerge,12

as there's new ways to play these contests, we're13

cognizant of. that. We want to work with you to14

figure out exactly those kinds .of issues.' Our15

membership probably has a variety of different16

opinions on it. But we want to work with you to17

come with a consensus that makes sure that it's a18

fair playing field for everyone.19

MR. KUDON: And Chairman, I think that20

21 that's our goal going to legislatures and meeting

22 with yourselves and having this dialogue over the

' 23 next couple of months, meeting and saying: How
•24 can we do this? Because there is a tension and
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you've touched upon it. It's this tension that we2

are a skilled-based entertainment game. We're not.3

chance-based gaming.4

I mean, this is the best example of it;5

that having to come up with some kind of

solution, almost like handicapping if you will

6

7

for players like in golf. Because the fact is if8

you have a contest with 400,000 people that says:9

Who can assemble the best fantasy team? It's10

going to be just like having a contest with11

400,000 golfers who can hit a hole in one. Tiger12

Woods is going to beat me, but at least he would13

14 have before. But Rory Mcllroy would beat me. And

I could keep on trying. I could do better than15

16 others.. . *

17 But we should also point out there - are
18 others way to play fantasy sports, as you know

19 and that others know; where you could do leagues,

20 private leagues on daily fantasy sites against

21 people that are closer to your similar skill

level. You don't have to get into the toughest22

23 tournament right off the bat. But I think that

24 there is an opportunity to work together to
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coming up with some kind of system that maintains

the skill-,’ which is paramount and is one of the

2

3

things that is hardest for the companies.4

They don't offer a Super Bowl contest5

for instance.’ That would be widely popular. There6

are so many things that these companies could do’

that would expand their bases overnight. But they

.7

8

don't do it because they maintain that they're9

’ 10 skill-based. And so that means you lose

opportunities and you probably have to advertise11

more because you can't just say: Here's an auto12

draft that gives you the best . lineup possible. - Or

here's something that's more akin to slots. So- I

13
'14

15 think we need to work together to come up with

16 this solution or ways to improve that problem or

work on that problem.17

18 ASSEMBLY MEMBER ZEBROWSKI: Well, thank

19 you. Certainly the Attorney General has his

• 20 prerogative to enforce the laws of the State of

21 New York and you're in court on that. But I want

to thank the Speaker and my fellow colleagues and

the Chairman because this is an important issue

three million people are

22

23

24 to the fact that two,
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2 doing it. Is it up to the level of some of the

3 other things we take on in this State? No. But. •

the fadt of the matter is I think that the people4

• of the State of New -York deserve to be heard on•5

this and that's why .we're having Hearings like6

this.7 '

It's a growing industry andJsomething8 ,' »

that we should examine more in-depth. .And I •9

appreciate you - were- answering -some of our' 10

questions today and hopefully and you've11

expressed the willingness to really nail down12

these things and have in-depth conversations if13

we go towards a regulatory- structure, that we can14

continue that dialogue. So thank you.15

MR. KUDON: Thank you.16

And one ofASSEMBLY MEMBER PRETLOW:17

those two or three million people who play this

game is sitting to my.left here, whose name has

18

19

been mentioned prominently in testimony. So,- I'd
just like to ask Mr. Murray, Assemblyman Murray,

20

21 -

if he has comments to make?22

23 ASSEMBLY MEMBER DEAN MURRAY: Yes, thank

.you, Chairman Pretlow and thank -all of you for24
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2 being here today. As it's been mentioned on

. 3 multiple occasions, yes, I. am a DraftKings \

accountholder. And so I would like to make a4

statement. Being a DraftKings accountholder, I'd •5-

like to share just one of the many reasons that I

believe that these daily fantasy sports contests
v

are more game of a skill than a game of chance.
• I've also submitted written testimony

6

• 7 ’

8

9

that provides quite a few more detailed - examples10 .

of why I do believe this and I'll make this

available to anyone who is' interested. But let me

start by saying that I firmly believe that when

11

12

13

you participate in daily fantasy sports contests,14

knowledge is your skill. The more research you
»

the more knowledgeable that you are about the -.
15

16 do,

sport, the teams and the players; the more17

skillfully you will play , the game and there is no18

.question that you will have a much better chance19

20 of winning.

21 Such is the case in day .trading. In my

opinion daily fantasy sportd is nothing more than22

23 day trading for sports fans. In day trading, you

24 open an account with companies like Scottrade or
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.2 TD Ameritrade. In daily fantasy sports, you open

an account with companies like DraftKings or3

FanDuel. In day trading, you deposit money into4

your account, just as you do in daily fantasy5

sports. In day trading, you purchase securities• 6

or stocks in companies. While in daily fantasy7

sports contests, you are purchasing players - or8

9 teams.
Day traders either make money or lose10

money based on the short-term performance of the11

stocks or securities that they purchase. While in12

daily fantasy sports, contestants win or lose13

based on the short-term performance, one game, of'14

the players or teams. In both scenarios, the15 -

companies, Scottrade and TD Ameritrade or16

DraftKings and FanDuel make their monies on fees17

and transactions or participation, not on18

19 performance.

But there's no question that experience'20

and knowledge play a tremendous role in whether21

or not a day trader or daily fantasy sports22

23 player is successful or not. So what is the

difference between day - trading and daily fantasy24

Geneva Worldwide, Inc.
256 West 38,h|t|^et, I 0,h Floor, New York , NY 10018



Page 123
1 COMMITTEE ON RACING & WAGERING ET. AL. 12-8-15

sports? Simple. One. is regulated, one is not. So2

3 unless the Attorney General is ready to move

toward banning day trading as well, which I do4

- let's make that clear; I would5 . not recommend

' 6 suggest that rather than shutting down an

industry that is enjoyed by millions of New7

Yorkers, we move to regulate daily fanta'sy sports8

and not eliminate it.9.

And I bring this up if you don't mind,10

Chairman, I do have a couple of questions that11

are related to this. Because as it's been12

mentioned-, I do play. I am familiar, very13

familiar with this and I do know the answers to14

15 these questions. But’ I'd like to ask a couple so

.that we get .on the record and, make it perfectly

clear: How does FanDuel and DraftKings make its

16

17

18 money?

You do
*

know a19 ASSEMBLY MEMBER PRETLOW:

20 couple is two, so go.

21 ASSEMBLY MEMBER MURRAY: Okay, wait, I

2 2 got to skip then. Well, I'll tell you what, then

23 I'll do this. I'll just make It a general thing.
Is it based on any outcomes or performances? And24
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2 do the players play against the company or who

are the players playing against?
t

• MR. FOX:

3

No, the players do not play

against the companies. It's not based on the

4

5

outcome. The prizes are preannounced. The money6

that FanDuel and DraftsKings make is based on the7

difference between the entry fees that go into a8

contest and the prizes that are paid out.•
.9

10 Okay. You knowASSEMBLY MEMBER MURRAY:

what? I'm going to let my colleagues — I thank11

• 12 • the Chairman; he did let me make this statement

13 and I wanted to get that out. I'll defer to my

14 colleagues to ask their questions. I'll wait my

15 turn and when it comes back I may have a few

16 more. So, thank you very much and thank you,

17 Chairman.

18 ASSEMBLY MEMBER PRETLOW: Mr..Garbarino?

19 ASSEMBLY MEMBER GARBARINO: Thank you

very much for coming here to testify today.. I20

21 actually want to get back to some of -.the

mechanics. You talked about the salary cap before2 2

23 that people, you know, $100,000. How do you

24 determine how much the players cost?
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2 So in the daily fantasy, MR. SCHOENKE:

3 . sports contests; where the operator's are

constantly coming up with the pricing for the

players and figure out the best mix that makes it

competitive for everyone. And those prices are

the same for everyone. So if they set the price

for Tom Brady at 11,000 units or like you before,

this week, it's the same for everybody in the

contest. So they try to balance that as a good

mix to make it sb that there's a variety of

choices and not a lot of the same lineups and

4

5

• 6

7

8

9

10

11

12

there's a lot of different strategies that you13

14 can use.

So it's notASSEMBLY MEMBER GARBARINO:15

set by a computer algorithm? You guys actually.16

set it and then . go over it?17

They, can talk more about18 MR. SCHOENKE:.

19 exactly what they do.

20 MR. FOX: • So I think statistics are used

21 , and computers are used. But because the

22 information such as injury news is really
/

critical to the relative value of the players-,
4

it's actually set by people looking at the stats

23

24
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2 and also looking at the information coming in to

determine the right price.3

4 ASSEMBLY MEMBER GARBARINO: . And it's set

once? If someone gets injured at practice during• 5

the week, that you can't raise the price on the6

backup running back, correct?7

MR. FOX: Right. So for instance, for8

fantasy football I think it's sometime on Monday9

night after the Monday night game and then it's10

static throughout the week. So if there's news11

that happens during the week that a running12

13 back's injured, the backup running back is now

valuable in the sense that they have a low salary14

15 but they're going to get a lot of carries and

16 likely a lot of fantasy points; that's something

that players would pick up on and then use that17

18 player.

19 ASSEMBLY MEMBER ‘ GARBARINO:' When people '

bet or when people enter the games, someone has20

to win, correct? It's not like blackjack where21

• 22 anybody could sit at a table, get 18, 19, 20 and

23 ' then the dealer gets 21. One of the players has •
’

•24 to win, correct?
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2 MR. FOX: Somebody always wins. That's

3 correct.

4 ASSEMBLY- MEMBER GARBARINO: So no matter

if they think they picked the best team and they5

6 do terrible but if they're still the leading

7 score, the money doesn't go back to DraftKings or

8 FanDuel?

MR. FOX: . Maybe it would help, just9

think of us as a giant bowling alley that has10

tournaments there, that people play tournaments. •11

You pay money to go into the tournament. We're12

just getting a facilitation fee, an13

administrative fee. We're the bowling alley. We14

don't participate in the actual contests. We. '15

can't win any money on those contests. We can't16

lose any money on those contests. We are simply

the people who are allowing you to play the

17

18

contest, the facilitator.19

20 ASSEMBLY MEMBER GARBARINO: Your fee is

21 .administration.

22 . MR. MASTRO:- And to be clear, it's not

23 - fantasy sports games are not a bet on the

24 outcome of a particular game, such that you -could
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win or lose everything. It's the players, the2

3 participants picking their fantasy teams and who

has picked the best fantasy teams based on the4

statistics play out and that algorithm that has5

infinite permutations. So somebody wins the prize6

or the prizes in a particular fantasy sports7

contest because it's each player acting as8

9 general manager or owner of a fantasy team,

having put together their team and there are10

winning 'teams that come out of that process. It's11

not based on the outcome of' any particular12

13 sporting event. It's a fantasy league and your

fantasy teams and somebody wins or somebodies win14

15' based on the performance of your fantasy team.

16 ASSEMBLY MEMBER GARBARINO: You're

specifically talking about DraftKings, correct?17

18 Or are you talking about. —

It's specific to really19 MR. SCHOENKE:

20 .all fantasy sports. If we were in a season-long

league and the 14 of us all drafted teams,21

somebody's going to win. That's the nature of the22

23 game.

MR.- MASTRO:. But the organizer or24
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2 operator of the FanDuel or the DraftsKings or

3 others who make this available, they don't make

4 any more or less based on what the outcome is

which is the winning team or teams. Entry fees5

• are paid for participants to participate in the6

contest. And there's a predetermined prize amount7

that is a commitment to pay that prize amount to8

• the winning fantasy team or teams; no matter how9

many entrants there are; whether that's more.10

entrants or fewer entrants than whatever the11

predetermined prize amounts are.12

13 ASSEMBLY MEMBER GARBARINO: And there

was talk about fairness before and somebody has14

• more money ‘to enter and they have a couple of. 15

teams. Just because say -there's a hundred

entries, the contest has .up to a hundred spots;

16 •

17

if somebody enters 50 different teams, does that18

mean they have a 5.0 percent chance of winning?19 •

20 MR. SCHOENKE: No, right?

21 Most of the contests thatMR. KUDON:

22 are offered by these two companies have thousands

23 if not hundreds of thousands of entries. So for

you to be able to buy all of the possible24/
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2 outcomes tp ensure yourself a win, it's just

impossible. I mean, there's hundreds if not

thousands of players in these contests. So that's

3

4

not a viable strategy for any fantasy sports5

6 game.

ASSEMBLY MEMBER GARBARINO: It's just7

there's so
’ many different possibilities that

enable to actually buy enough teams or create

8

.9

enough teams, there's not a big enough pot?10

MR. SCHOENKE:- Yeah, for a daily fantasy11

sports contest, like I described before, 'for me12

to buy enough teams to ensure that every possible

outcome I could win is statistically almost

13.

14

impossible.15

16 I think it's in theMR. SCHILLER:

billions, right?17

18 MR. SCHOENKE: "Yeah, there are millions

or billions of permutations when you think for

fantasy football, 30 quarterbacks, maybe 60

19

20

21 running backs are relevant. So you'd have to have

22 every one of those 30 quarterbacks with each of

23 those 60 running backs and then also each tight

24 end . and defense and kicker and it goes on. You
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2 could imagine, it's an enormous number. So

3 . there's no way to buy every permutation.,
1

One 'thing, if I may? that4 MR. SCHILLER:

Assemblyman Zebrowski brought up, is the draft5

6 compared to the salary cap. The statistics that I

was referencing show that in season-long because7

of the draft, there are fewer variations, less8

skill, more chance. And of course, as we know,9

10 this State has long regarded seasonal as within

255.11

ASSEMBLY MEMBER GARBARINO: There was12

also some talk before about percentages: 1-1/213

percent have the biggest. pot. But I think it'd

probably be better to talk about dollars instead

14

15

of percentages. Because if somebody wins a16

million dollars once, that's the only time17

they've ever won; they're going to be in the top18

1-1/2 percent of what the Attorney General is19

claiming. But if somebody wins $100 a thousand20

21 times, they .have a higher winning percentage but

• • . they're not playing in the million-dollar game.
4*

So it's not 1-1/2 percent of the people winning.
Did somebody say 70 percent before is the number

2 2

23

24
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2 we're looking at people —

3 Yeah, 60 percent I think. .MR. SCHOENKE:

ASSEMBLY MEMBER GARBARINO: Sixty4

percent. So, I think the 1-1/2 number is not. the5 '

right number to use here because they're talking6

about somebody might win a big pot. Alright, I7

so ‘therejust wanted to confirm that that's what;

is actually a higher percentage of people that

8

•9

play do win?10

MR. SCHOENKE;- Correct.11

ASSEMBLY MEMBER GARBARINO: Okay. Like12

the Chairman said,, we're not really talking about13

the legality here
"today. I think more it's going14

to be regulation. I honestly think fantasy15

that DraftKings and -FanDuel; as a self-football,16

respecting fantasy football player, I've been

playing with my friends from high school since
* •

high school: it is a game of skill. Even though I

17

18

19

haven't won yet but I like to think I have some20

skill.21

Buy Peter's magazine.-2 2 MR. SCHILLER:

ASSEMBLY MEMBER GARBARINO: But the23

Trade Association has over 300 members. And even24
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2 though the big names are FanDuel and DraftKings

3 and I do think those are more of a game of skill

under New York law, there are some websites out4

there; . specifically I looked at DerbyWars. The

Chairman • brought it up before. I was looking at

5

6

that and it really looks like it's more of a7

bookkeeping operation. — a bookmaking operation,8

where someone will literally look at a race and9

bet on a horse. And if it wins, they could win10

money. If it loses, they can.11

So under New York State law, it doesn't12

look like it's much different than someone going13

to Yonkers Raceway and betting a horse there than14
»

it is going online; except the fact at Yonkers,15

the local municipality gets its percent; the .16

schools, State Education Department gets its . •17

percent; and Yonkers and the horsemen get their•18

19 percent.
• 20 So under regulations, I'm concerned more

about those smaller websites that they tend to2-1
!

• 22 • look more like illegal sports betting operations.
-23 Because we're hurt by allowing those; we'.re

24 actually hurting local businesses in New York

/
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2 State. It's not much about FanDuel or DraftKings.

3 It's about the smaller ones that look actually

more like illegal gambling. How does the Trade4

Association propose :—5

The Trade Association has6 . MR. SCHOENKE:

•a charter. In order to join, you have to follow .7

the state laws, UIGEA. And we take it serious in8

terms of trying to figure out which companies are9

offering products that are not fantasy games.10

But at the same time, the only reason11

there is a FanDuel or DraftKings is because some12

entrepreneurs came along with some innovative13

ideas that shook things up and next thing you14

it's a game that millions of people are15 know,

playing. So we try to entourage innovation. And16

17 again that's what we'd like to work with you to

find what games and contests work and which ones18

don't and which regulations we should have in19

place.- We think the Illinois bill we talked -about20

is a good model. And we'd love to work with you
I

along those. lines.

21

22

23 ASSEMBLY MEMBER GARBARINO: Believe me,

24 I know you guys have been very successful and
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2 that's why we're here today. There's nothing

3 > . government does better than finding a successful

business and finding a way to get its cut.4

MR. SCHOENKE: .The Trade Association- is. 5

traditionally a group of small businessmen. I6

mean, the people who started this industry 207

years ago were not the ESPNs and the National8 •

Football Leagues. They're all guys'like myself

who love to play it on pen and paper. We figured .

9

10

out how - to do it on the internet. We came up with11

new formats and ’ new ideas. So> we're trying to12

always facilitate that with the FSTA because

that's what spurs innovation and comes up with

13

14

new products. At the same time, we want to work15

with you to figure out what the boundaries to16

make it so that these games are fair to everyone17

. <- and fit the laws of the State and the -goal of the18

19 State.

20 There's beenASSEMBLY MEMBER GARBARINO:

21 some talk, you know, I don't really have an

22 opinion but allowing the daily fantasy'sports in

23 New York to continue if they conduct it - with an

24 . in-state casino or racino. I don't know how that :
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2 would work.

3 MR. SCHOENKE: The thing about that is

that fantasy sports are not something that people4

play in a physical location. I mean, you play it5

on your phone. You study on your laptop. You get6

you look at a ton of.
- data. Then you7 a widescreen,

enter your lineup. You make lineup changes when8

you're on ‘ the go on your phone. That's not really9

the same thing as going to a physical place where10

you sit down and you play a contest!

Now that being said’, our indus'try would

11

12

love to work with all kinds of businesses. And if13

someone can come ‘up with an idea for how you14

could physically go play one of these sports;15

we'd be open to it. But certainly not at the cost

of labeling our products'gambling, ’which we don't

16

17

believe.18

' 19 I think another problem,

we've heard this in other states about partnering

MR. SCHILLER:

20

with in-state casinos; it's just you run into21

what I would call, I would put on my lawyer hat:22

23 the grand-home problem. The problem like the

wineries who wanted to ship their wines and were24
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2 required to build a building. Requiring someone

3 to actually partner with an in-state would run

into the same kind of constitutional problems

that the State doesn't need to get into right

4

5

6 now.

7 ASSEMBLY MEMBER GARBARINO: No, we

agree’. Alright.8

9 ASSEMBLY MEMBER PRETLOW: Ms. Woerner?

ASSEMBLY MEMBER WOERNER:10 Thank you very

much, Mr. Chairman. It's not going to be any11

I'm not in your demographic and I have12 surprise,

never played fantasy sports and never really13

thought much about fantasy sports; although I do

have family members that are pretty active in

14

• 15

. their own sport leagues. So, I know a little bit16

but just enough to be dangerous. But I have a17

couple of questions. One is a clarification on18

something that was asked earlier and I didn't19

quite understand the answer. So the price point20

21 per player is set weekly, is that right?

22 So if we're talking aboutMR. FOX:

23 fantasy football?

24 ASSEMBLY MEMBER WOERNER: Yes.
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2 Yes, it's set weekly.MR. FOX:

3 ASSEMBLY MEMBER WOERNER: Okay. And is

it the same — is for every contest, is the price
>

for that' player the same?

4

5

MR. FOX: Yes, so for all the contests6

on FanDuel's website, the prices are all the7

same. Each site that offers daily fantasy sports8

sets .their own prices separately though.9

ASSEMBLY MEMBER WOERNER: Okay, great.10

so there's a variety of different contests;11 Now,

is that the right term?12

13 MR'. FOX: Yes.

14 Okay. And eachASSEMBLY MEMBER WOERNER:

contest has its own payout structure?15

16 There are categories ofMR. FOX:

contests. So for instance, there are 50-50's17

18 where- the top 50 percent are winners. There are

19 others that are GPP's where it's different. So

20 I'd say they're in categories but, yes, they each

their own payout structure.21

22 ASSEMBLY MEMBER WOERNER: Okay. And

. 23 different contests have different participant

24 fees?
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2 Different entry fees, yes.MR. FOX:

3 ASSEMBLY MEMBER WOERNER: Different

entry fees. And what is the largest entry fee for4

5 a contest on your site?

I'm actually not sure. I can6 MR. FOX:

look into it. I can get back to you on that.7

ASSEMBLY MEMBER WOERNER: Can you. give8

me sort of an order of magnitude?9

MR. KUDON: I think it's in the10

. thousands.11

I think it is in the12 MR. FOX:

thousands, yes.13

MR. FUDON: Yeah.14

ASSEMBLY MEMBER DINOWITZ: Okay. And15

there's no limit .on the -number of contests that I16

17 can enter?

18 MR. FOX: That's correct.

19 ASSEMBLY MEMBER WOERNER: So if I got a

20 bonus one month, which I don't get as a

Legislator, but if I did; and I happened to have21

$30,000 of extra income, I could pay $30,00022

23' worth of entrance fees one week because I felt

like I had done my homework and I knew what I was24

l
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2 going to bet on?

3 I'd say that our fraud teamMR. FOX:

• 4 would probably come ask you some questions

5 • because that doesn't fit into the typical pattern

of play by most users. But I'm not sure there's a6

rule in place that would stop you; We would just7

make sure’ that you were aware of what you were8

doing.9 •<

Okay. Can you10 ASSEMBLY MEMBER WOERNER:

talk to me about this fraud team? I haven't heard11

about them yet. What does a fraud team do?12

13 MR. FOX: We have I don't know the

exact number, a team that, our office that looks;14

you know, the vast, vast majority of players fit15

16 into a sort of pattern of play, where maybe they

contribute maybe ten or $20 to their FanDuel .17

account. They play it for a few weeks. Maybe they18

then do $30 to their FanDuel account, play for a'19

20 few weeks. There are several different sort of

patterns that we see. And anything that falls21

outside of that pattern, we check into to. make22

sure that players know what they.'re doing and23

24 that there's no fraudulent activity going on. •
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2 ASSEMBLY MEMBER WOERNER: Okay. And if

3 . you determine that the player doesn't know what

they're doing, is there some action that's taken?4

Ultimately, under certain. . 5 ' MR. FOX:

circumstances we might ban them from the site.6

7 ASSEMBLY MEMBER WOERNER: Okay. Thank

you. And based on the payout structure for a .

given contest, are the changes that I might be a

winner in that contest going to vary?

MR. FOX: Yes.' But I would say it's not

8

9

10

11

just based on the payout structure. It's also12

13 based on your skill as a player.
ASSEMBLY MEMBER WOERNER: Understood. I14

understand. But the likelihood that my skill will15

be effective may differ based on the structure of16

17 the contest?

MR. FOX: I think that's right.18

19 ASSEMBLY MEMBER WOERNER: Okay. And can .

you tell me: How' much' friction is there in the20

21 transaction? So, - do I have to enter my credit

22 card every time I want to enter a contest? -Or
23 does it work like my iPhone, where, basically I

just put my thumbprint on the little dimple here24
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2 and I can buy. all the music I want?

3 '

. MR. FOX: It - does not work quite like

your iPhone. It's somewhere in between the two4

options you stated. You fund your FanDuel account5

with your credit card and you choose a specific6

number that you want to go into that account.7

Your entry fee is then deducted from that account8

on the FanDuel website. So it's not as though9

it's just a direct charge back to your credit10

card every time you do an entry fee. You have an11

account that's funded with a certain amount from12

your credit card.13

ASSEMBLY MEMBER WOERNER: Qkay. And14

15 every time I want to add to my FanDuel account, I

have to enter my credit card information again?16

I'm actually not sure if you17 . MR. FOX:

18 have to enter all the credit card information

again once you're already opened an account. I19

20 can get back to you on that.

21 ASSEMBLY MEMBER WOERNER: Okay'. Thank

you very much. And I just want to make one point.22

Because I know nothing about this, I wanted to do23

some research. And though you all have red ties
'24
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2 on, you made the point that traditional fantasy

3 sports are the same thing, as daily fantasy- sports
4

MR. MASTRO:, The same game.5

• 6 ASSEMBLY MEMBER WOERNER: the same

kind of game.7

Only more skill involved in8 MR. MASTRO:

daily.9

10 ASSEMBLY MEMBER WOERNER: Okay. So, I

would just like to point out that the University11

of Nevada, Las Vegas Gaming Law Journal article

published in May of this year did a comparative

12

13

analysis of traditional fantasy sports versus14

daily fantasy sports and looked at it from a

constitutional perspective, both at the federal

15

16

level and at the state level. And that journal,17

which I'm no expert but I would assume that the18

University of Nevada knows something about

gaming; they make a very clear distinction

between traditional fantasy sports and daily

19

20

21 -

22 fantasy sports. And in particular they suggest

that traditional fantasy sports are in fact a23

24 game of skill and daily fantasy sports really
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verge on being a game of chance for the vast2

3 majority of players.

So people like Mr. Murray, who appear to4

be very knowledgeable about sports, that is a5

skill-based game. But for somebody like me, - if I. 6

were to go on and decide I wanted to participate,7

it would' be a game of chance. And I am just8

pointing out that there is a respected source. 9

that does make an important distinction and I10

think maybe we might want to explore that further11

in' thinking about the regulatory environment that12

might be appropriate for these kinds of games.13

I appreciate you pointing14 MR. MASTRO:

I'm familiar with the piece that you15 that- out.
' 16 are referring to. And there's respected

scholarship and there is respected scholarship.17

And in the particular context which we're talking18

about right here now, respected statisticians and19

experts from the University of Chicago, from the20 -

University of Pennsylvania, from the University

of California at Berkeley have put in irrefutable

21

22

23 and uncontested expert reports based on extensive

skill studies before the court in New York,24
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2 uncontested by the Attorney General's Office: no

3 no expert response on any of it; all ofresponse,

whom confirm that daily fantasy sports games are4

games of skill. In fact, the odds for winning the5

6 game show their games of skill. Because the more

skill you have, the better you do.7

I believe that what you're referring to8

in the University of Nevada 'analysis is more a

reflection of the skill levels of players, not

9

10

whether it is a game of skill. So I think if you11

drilled down on that, you would see that there's12

nothing inconsistent with what you're referring

to and what the experts in the field, from the

top schools in the country have all uniformly

confirmed unrebutted and uncontroverted that it

. 13 I

14 •

15

16

is a game of skill. And the more skill ‘you have,17

the better chance you have of winning. And people

on this panel who play the game can tell you

18

19

20 that.

21 So, I respect what you're saying and

I'm just pointing out that I
«

think they're all consistent with the notion that

what you're sited.22

23

24 — all the scholarship is consistent with the
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2 notion that these are games of skill. And the

more skill you have the better chance you have of '• 3

And it's not the case that in dailywinning.4

fantasy sports your chances are, you know, it's5

any different game than traditional sports.6

ASSEMBLY MEMBER WOERNER: Since you were7

the one who brought up the comparison to

horseracing and the parallel that,you were making

8

9

was related to the horse owner forming his team10

and paying an entrance fee; I would also suggestIT

12 Nto you —

13 MR. MASTRO: Correct. And I was making.

that based on longstanding New York law, 120-14

year-old decision under New York law saying that
*

the owner is in essence a participant and

15

16

17 therefore isn't involved in any'illegal gaming

18 when he pays an entry fee to be able to

19 participate for a prize.

20 ASSEMBLY MEMBER WOERNER: And I would

21 just' also suggest to you that handicappers at the

22 racetrack are so much. skilled than I am. Aad we

23 can both place a bet but my bet based .on what

24 colors the silks are is going to be less. likely
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to win than the handicapper who studied that

particular horse's performance on like tracks and

2

3

compared him to the other horses that are on the4

card that day.5

So I think there are parallels between6

daily fantasy sports betting or gaming — excuse7 •

and the gaming that happens at a racetrack;8 me,

9 • beyond the fact that there's a participant fee

charged by the owner. And we don't need to delve10

into it any further.11

12 MR. MASTRO: Well, I appreciate your

raising the point. And I appreciate you drilling13

down on that point. And of course a difference

begin that under New York law there's already

14

15

been laws passed and a regulatory framework16

established in that context. But the distinction17

. I was making Assemblywoman was the following: I18

was making the distinction it's not handicapping

It's not going in and figuring out what the odds

. 19

20

21 are on the. horse and how much money I'm going, to

put to and try and leverage my bet and the track

is going to take a' percentage of the bets as

22

23

24 their take.
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It's actually, Assemblywoman, fantasy2

sports are: I am the owner of my team. I am the '3

general manager of my team, like the owner of the4
I 4

horse. And I. am paying an entry fee to get into5

that contest to have a chance for .that prize. And6 •

my fantasy team is up against.other fantasy7

teams. It's all I put up is the entry fee.8

There's no leverage, bett-ing. And there's no the9

house takes a percentage of what's bet. It's not10

that at all. So the handicappers are doing one11

12 thing at the racetrack. The owners are like the .

13 owners of the fantasy team. They're putting

together what they put on the track: the horse,14

the jockey, the trainer. And the fantasy sports

general manager or owner of the team is doing the

same: paying the entry fee to qualify for a

prize. That's why I suggest that there's a

15

16

•17

18

difference between the two situations.19

20 ASSEMBLY MEMBER WOERNER: T think the

comparisons are limited.21

22 And it doesn't depend onMR. MASTRO:

23 • the outcome of that race .either, I should say. It

24 depends upon how your fantasy team stacks up
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2 against the other fantasy teams. It doesn't

depend on the outcome of a specific future event.
It depends upon how the team I put together •

compares to the other. So, I respect what you're

saying. But you're comparing in that sense apples

3

4

5

6

7 and oranges.

I raised the horseracing analogy as the8

owner of the horse is the same as the owner of9

the fantasy sports team. They're both putting up10

an entry fee for a chance to qualify for a prize11

that's a predetermined amount. They're not a12

bettor at the racetrack or a haridicapper at the.13

racetrack. They are the team owner. And I think14

that Assemblyman Murray and some of the others15

.who've spoken here who seem to be very familiar16 -

with the game could - tell you more about that in

real world experience.

17

18

19 You're putting your team together and

that's your baby. You're the active participant,

as the owner or general manager of the team. And

20

21

22 you're going up against, other fantasy teams; not

the outcome of one game or even multiple games.

. It's how your fantasy does as the owner, genera.l

23

24
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manager put i't together. Just like the owner at2

3 the racetrack put his team together and put the

That's how it works.' 4 money .up to win the prize.

So the handicappers. are' in one category and state5

law regulates them. Different category, because

they're involved 'in wagering or betting and

6

7

• they're not active participants. They're passive

guys on the outside trying to figure out . who's

8

9

going to win the race. They put their money down.

They decide how much to put down. They have odds.

10

11

They're trying to leverage their money. And the

track is taking a piece of the gate of how much

12

13

is bet.14

15 That's not how this works. It's- like the

16 owner of the horse who puts' up the money to get

into the - race; put the team together and17

18 qualifies for the prize. Just like the fantasy
N •

19 . sports team owner or general manager puts the

20 team together, puts up the entry fee and

21 therefore qualifies potentially for the prize,

based on how his or her fantasy team does against

the other fantasy teams; just like it's his or

22

23

24 .her horse against the other horses in the race.
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2 That's never been illegal gambling in New York.
3 And it's not illegal - gambling today.

4 ASSEMBLY 'MEMBER WOERNER: .If I could

5 interrupt you? I'm not suggesting that this is

illegal, that daily fantasy sports are illegal6

7 gambling.
MR. MASTRO: Thank you.8

I am saying• ASSEMBLY MEMBER WOERNER:9

that from a regulatory perspective, I think that10 •

•we can draw parallels with the way we regulate11

horseracing betting and how we regulate this. And12

I don't really want to drill down any further13

than that because I think there are limitations14

to the comparison to either the horse owner or to15

16 the horse handicapper. I think these are

different animal, so to speak.17

MR. MASTRO: Right. They are a different18

animal.. But one involving animals and one
#

involving fantasy sports. But the fact of the

19

20

21 matter is we're all here to discuss regulation

and what's the appropriate course going forward22

23 and- we want to have that dialogue with you. So, I
4

appreciate we're on the same page about having24-
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2 that dialogue.
3 ASSEMBLY MEMBER PRETLOW: Mr. Palumbo?

• .4 ASSEMBLY MEMBER ANTHONY PALUMBO: Thank

you, Mr. Chairman. I'm Tony Palumbo, the5

6 gentleman you met before. I'm the ranking

Republican Member on the Consumer Affairs and7

Protection Committee.8

And I know we've been trying to avoid

really discussing the legal aspects of it. But I

9

• 10

think it's crucial when it comes to our position,11

although we don't have the black robe where it's12

being litigated; we're all Members of 21313

Legislators in the .Senate and Assembly who are

going to ultimately be possibly deciding on how

this should if at all be regulated.

14

15

16

17 So, I believe that initial analysis here

is clearly, being' a former prosecutor myself out18

on Long Island, that the game of chance is19

20 clearly, whether or not it's legal or illegal; an

21 there seems to be some significant discussion

22 trying to find 1 this as a game of chance or trying

to suggest that it's a game of chance. And I23

24 think you gentlemen have been able to pretty
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2 clearly explain how the outcome is not dependent

3 to a material degree on chance.

4 However, there may be some suggestions

5 that there is some degree of chance relative to.

fantasy sports betting. So, I just wanted to see

• if any 'one of you gentlemen would want, to comment

on it? Even if there is and it's not suggesting

6

7

8

that that is illegal gambling because there could9

be a small percentage of chance but it needs to10

rise to the level of materiality in order for it11

to become a game of chance. Could you comment on'12

that for me please?13

Are you asking if there's14 MR. SCHOENKE:

any chance in fantasy sports? Is that what you're15

saying?‘ 16

17 MR. PALUMBO: Well, that's where I think

the rubber's meeting the road here and from our18

standpoint.19

MR. SCHOENKE:20 As an industry, you know,

21 there is some chance in fantasy sports. But we

think that the vast majority of it is skill and22

23 it-'s skill-based over time and the studies we've

24 seen have shown - that. But sure, there is
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2 definitely some luck involved.
3 MR. SCHILLER: May I respond?

Please. And this is where4 MR..PALUMBO:

I want to -discuss that materiality aspect,5

please.6

MR. SCHILLER: Exactly. As you know, as7

you've just said, the New York court's with the8

interpretation of material, degree standard9

applies to these games. And we know that a10

material element of chance is not the same as any11

element of chance. Because all games, even chess12

contain an element' of chance. In chess, the coin13

toss determines who goes .first. That's an element14

of chance in chess. When a tennis player loses a

match point after a long struggle because of a

15

16

bad bounce or the wind, there was an element of17

chance in a match where skill was paramount.18

19 New York courts to determine whether

chance . is material, the New York courts still20

look, principally at the character of the game and

that's a quote: whether skill or chance

21

22

23 predominates.; in the language of that 1904

24 decision you both referenced. And that is what -
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2 recent cases have defined games with a material

degree of chance as games where the outcome is3

not dependent primarily on skill. Where players4

5 do not have some control over the outcome or

where skill is not the dominating element that6

determines the result.7 .

Under any of these formulations that I

just described, the degree of chance comes

8

9 •

nowhere close to material for daily fantasy10

sports. The fact that highly skilled players win11

again and again over less skilled players

supported by the evidence that we've put in and
•

' described today, that plainly demonstrates that a

12

13 '

14

statistical analysis of win records for some of15

DraftKings -top 28 players reveal that the16

probability of those players winning so17

frequently by chance is infinitesimal. And one of-18

our statisticians said: one in a centillion,19
• «

which is 300 zeroes.20

You compare those results to poker,21

where the best players often have good records22

over time. But in any given hand, a professional23

poker player can lose to you or to me because24
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he's dealt bad cards. The random distribution of2

cards introduces a material element of chance in3 •

poker and in other card- games. By contrast, in4

daily fantasy sports, players choose their5

lineups. There is no random distribution element,6

i.e. DraftKings and FanDuel where no draft as in7

seasonal. Because when you have that draft, you8 -
arbitrarily eliminate a lot of choice and all the9

variations that come with choice.10

The fact that daily fantasy sports11

depends partly on the performance or - real world •

athletes, which I addressed earlier; does not

make chance material because players use skill to

12 .

13

14

choose their lineups, which is the only15

competition here: the general manager.16

competition. Whether real world athletes win or17

lose does not determine the .outcome of any

fantasy games. I think I'll just leave it at

that. Almost any element of skill in other words

involves some element - of chance.

18

19

20

21

And the Legislature in 225 has22

2-3 recognized that. And. that's why the statute

requires a material degree of chance. For24

\
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2 example, an athlete lacks the ability to control

3 . the chance of his own injury or 'his opponent's •

behavior or the weather. But here it can't be4

questioned that the athlete is participating in a5

game of skill.6

Very good,ASSEMBLY MEMBER PALUMBO:• 7

thank you. And you know, Mr. Schiller, when I8

heard someone from the Yankees was coming, I was9

looking for' Derek Jeter but I guess you're10

certainly more capable to answer these questions11

than our beloved Derek Jeter. And that's makes a12

lot of sense. And - Mr. Kudon I believe mentioned13

when you have 400 - competitors trying to get a14

hole in one and you have a bunch of professional15

golfers and a bunch of hacks like some of us like16

here, Mr. Garbarino;. then obviously the skill is17 .

absolutely what controls the outcome.18

And.the reason I really feel that it's19

20 crucial for us and my colleagues to consider

21 because now in the event and I'm sure there will

22 be appeals no matter how this case .resolves in

23 the supreme court and ultimately 'gets to
' the

* *

court of. appeals and maybe the federal circuits24
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2 as well; but ultimately I think the wrinkle is-:

3 If this is found to be a game of chance, we now

in New York State need to reconsider the entire4

Article 255. Our gambling statutes are going to5

be completely revamped because we have to now6

consider and I believe - Mr. Mastro had mentioned a7

few things: Scrabble games and bingo, although8

bingo is certainly with the statute. But all of9

these other daily, living types of competitions10

that we have just out of fun for 50 cents, will11

ultimately need to be regulated.12

So from a regulatory standpoint, can any13

of you give us some suggestions? And I'd like to14

comment, I do certainly commend you all for being15

here, hat in hand. I'm sure you don't want to16

fight the litigation to the end, being a17

litigation attorney myself for many years.18

Sometimes everybody grumbling by a way of a19 .

settlement is a good idea because if this goes20

one way or the other, someone's going to win big21

or someone's going to lose big. And there could -2 2

be a position if this is found to be primarily a23

game of skill, we may have to work out specific24
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2 regulations to fantasy sports only because- I

3 expect from being in the Legislature now for a

few years that the Attorney General will not take4

no for an answer if he does not win,' if his

position is not correct; because certainly this6

was a good idea and it's quite lucrative.7

So without saying more, we know how

government seems to work. So at the end of the

day, what suggestions can' you gentlemen give us

in the event it is a game of skill because it

8

9

10

11

seems that from what you've filled the record

with today that my opinion's made up. Again, I'm

not the determinant factor but - these are things • ,

12

13

' 14

that I believe we need to consider as Legislators

when we think about: What can we do to ultimately

15

16

satisfy all parties and regulate this17

appropriately in the event it is a game of skill?18

19 We could come back —MR. MASTRO:

20 • ASSEMBLY MEMBER PRETLOW: Can I
' 21 interrupt? I really don't think it's our purview

22 to ask them to go against themselves. So I would

23 you ask you not to answer that question. So, you

don't have to say you'll get us back to us24
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2 because I know you won't. Because that's what you

3 started saying. Any more questions?

4 ASSEMBLY MEMBER PALUMBO: Mr. Chairman,

if this would be a little bit more appropriate?5

Just as far as any regulations in general,.*

regardless of any outcome: Can you suggest any

6

7

ideas that we can kick around regardless of what8

happens with the litigation?9

So, I think we mentionedMR. SCHOENKE:10

it a couple times and I think we're at almost

three hours now; I would say that there is a bill

11

12

in Illinois and Florida, Senator Negron's bill in13

Florida; Representative Zalewski's bill in14

' Illinois that have consumer protection'15

obligations, guidelines. They're real bills 116

They're real -obligations. There's things we don't17

like about those. But I think that that's a great ,. 18

starting place for us to work from in terms of19

thinking about a legislative framework.20

21 And if I may just say,MR. SCHILLER:

Assemblyman Palumbo, we gave you a draft2 2

23 statement of ours

24 MR. MASTRO: A statement, not a draft-
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2 - statement.

3 MR. SCHILLER: — a statement of ours.

And we addressed this. You probably haven't had a•4
t .

chance to read it.5

6 ASSEMBLY MEMBER PALUMBO: I haven't
• gotten a copy .yet, but I will.7

At page four, there's aMR. SCHILLER:8

paragraph where DraftKings makes - some suggestions

along that line.

9

10

MR. PALUMBO: Okay, terrific. Thank you.
. * * #

And thank you again, Mr. Chairman.

MR. MASTRO: Thank. you.

11

. 12

13

ASSEMBLY MEMBER PRETLOW: Mr. Tedisco?14

• ASSEMBLY MEMBER JAMES TEDISCO: Thank15

16 you. Back several years ago when I was tall, I

played a little game called basketball.- And we17

used to play a game called horse. We'd play18

regular games in college. Every time I took a19

20 three-point shot, of course it didn't exist back

21 then and' you couldn't dunk when I played; and I

closed my eyes. I missed the entire basket. When22

23 I opened my eyes, I found out I was pretty

24 skilled and I'd win most of the time. I think
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2 what you're doing here lends for people to be

3 . skilled in terms of playing the games you're

talking about.4

But if a person goes out there blindly,5

closes his eyes and just picks people; it's6

7 probably more of a game of a chance. But it

doesn't lend for that to be successful.- Just like8

the game of basketball doesn't lend for closing -9

your eyes and taking a basketball shot. If you10

open your eyes, you practice your shot;, you're

going to win. I think it's the same in what

11

12

you'ra providing.13

I asked Assemblyman Murray — I don't14

play the game but he plays the game: Overall,15

have you won or have you lost? He said: I've won16

just a little bit more than I've lpst. But that17

wasn't the point. He followed that up by saying:18

But I have fun when I'm doing it. And I think•19

.20 that's what the key is the majority of people who

are playing your game. 'They're not out there to

become millionaires., I don't think a few people

21

22

are playing this game to become millionaires or23

win a lot. They love playing the game. They love24
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2 the skill of doing the research, as Assemblyman

Murray and some of the other people who play it.3

4 And I think- in that sense, it's what you .are

calling it. It is a game of skill.5

One question I'd just like to ask. The6

laws as they're presented right now or exist in .7
*

New York State and this may be something we have8

to look at: When we talked about your staffing9

and your people and talking to other people and10

giving them information and that's going to be11

illegal. You don't' allow for that.12

Equipment manager for a professional13

football team finds out that the quarterback last14

day of practice or walking down the street15

sprains his ankle seriously. Calls his brother-16

in-law and says: Hey, the guy really hurt his. 17

He's going to be out there but he's going18 ankle.

to be hobbled. Do our laws in New York State19

20 protect against that and make that illegal right

how, like a trader who would call somebody with21

information about a certain stock, what's going

to be happening with that? Or do we have to do

22

23

24 something with that further do you think?

Geneva Worldwide, Inc.
10 ,h Floor, New York, NY 10018256 West 38,h



Page 164
1 COMMITTEE ON RACING & WAGERING ET. AL. 12-8-15
2 MR. SCHOENKE: I'll look to our

3 litigator.

4 MR. MASTRO: If I may. Assemblyman?

Right now fantasy sports games,' people are

permitted to play and they're legal and there

5

6

isn't a regulation that would apply to the7

scenario that you described. But I. would suggest8

to you that the analogy is different. The analogy9

10 is different for the following reasons and it

points out why it's a game of skill that sports11

fans love to play because they're putting12

together their own team.13

The insider trading analogy used is an14

insider trade a specific stock; it's a particular

event or trade. It's direct knowledge of that one

•1 5

16

event, that one stock. So the insider information17

almost necessarily dictates an .outcome. That18

isn't what can possibly happen in fantasy sports19

games because it is the combination of the team20

that you put together; whether your quarterback

turns out ‘to have had a sprained ankle. It

21

22

depends on how your quarterback interacts with23

the running back, interacts with the wide24
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2 receivers you picked. Even if your quarterback

had a great game and your wide receivers were: .3

terrible; the stats wouldn't combine in the4

algorithm arid the infinite permutations that come

•out of that to produce a particular.result in

5

6

your favor.7

So there are so many different factors. 8

that come into play in picking your fantasy .team9

and how they interact and how they relate to each10

other; that the analogy that offer is just a very

small piece of a very larger body of information

that you would need to put together to pick a
* . i

winning fantasy sports team as the owner or

. general manager of that team. So it's a very

• 11

12

13

14'

.15
N

different situation.16

MR. SCHILLER: If might be important if'17

you were just betting - on an event,' like that game18

that quarterback is going to play in. And I've'19

noticed that leagues responsibly inform their20 •

fans and the public of injuries. This is probably21

regulated in these leagues: these injury reports22

come out because they can affect the outcome on a23

given Sunday or Monday. That kind of event-driven24
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concern is absent here.2

3 ASSEMBLY MEMBER TEDISCO: Thank you1.

ASSEMBLY MEMBER PRETLOW: Mr. Lawrence.?4

ASSEMBLY MEMBER PETER LAWRENCE: Thank5

you, Mr. Chairman. Thank you gentlemen for being6 •

here this morning, appreciate it. I would like to7

say that I am not familiar with fantasy football8

or fantasy games of any type;, to be . truthful with9

you. I .do believe it is a game of skill. I don't10

think there's any question about it.11

I do believe that one of the reasons12

that we're here today is to ensure .fairness and13

fairness for the consumer. Mr. Kudon, you've14

mentioned that what your organization does, what.15

16 you're all about is kind of similar to what a

17 bowling alley does. You take a transaction fee

18 and that's all you get for it. Could you explain

what your- transaction fee is?19

20 MR. KUDON: So, essentially we are'

21 facilitating the opportunity for people to play

daily fantasy sports contests on the internet22

23 against other competitors across the country. So,
* ••

it's no different than the bowling alley having a• 24
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2 tournament, offering its site for the tournament

3 and allowing people to compete; that they need

4 some place to gather and play their contests.

Here, we preannounce our prize; so there's a5

prize. People come. Our success is based6

primarily on making sure people come to the• • 7

contest; that they actually fill the numbers, so8 '

that we don't pay more in a prize than we receive. 9

in entry fees. But it's not any different in that10

respect than a bowling alley.11

ASSEMBLY MEMBER LAWRENCE; Well, at the12

bowling alley in a tournament there's a pot of13

.• 14 money.

• MR.- KUDON: Correct.15

ASSEMBLY MEMBER LAWRENCE; ' And the16

bowling alley's going to take their transaction17

fee and the rest of it's. going to go to the

competitors. Let's take your highest game that

you've got and I don't know what it would be;

.18

19

20

maybe the payout's a million bucks.21

"MR. KUDON:22 Let's say there's a million-
23 dollar contest, a million-dollar tournament. The

prize is a million dollars.24
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2 ASSEMBLY MEMBER LAWRENCE: Okay.

3 It's a huge bowling alley;MR. KUDON:

so 400,000 -4

A huge5 ASSEMBLY MEMBER LAWRENCE:

bowling alley. A million dollars is what the6

payout is.7

MR. KUDON: Yeah.8

But the pot9 ASSEMBLY MEMBER LAWRENCE:

could be $40 million.10

MR. KUDON: The pot could be 40 million;11

it could be $5 million let's say or 10 million.
Let's say it's 10 million.

12

13

ASSEMBLY MMEBER LAWRENCE: Okay. So14

there's not a guaranteed percentage of the pot15

that's going back- to.the consumer?16

I'm sorry, let me just17 MR. KUDON:

if there's a $10 million pot;18 clarify that. Here,

they're going to award a million, 500,000, 250,19

20 100. It's not that someone's going to keep $9

million of that pot. If there was only one prize21

of $1 million, then the pot could be 1.2 million.22

23 ASSEMBLY MEMBER LAWRENCE: I think

24 that's what I'm trying to get at.
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2 Yeah, okay.MR. KUDON:
N

3 ASSEMBLY MEMBER . LAWRENCE: I think what

I'm trying to ask is: Is there a guaranteed4 .

' 5 percentage of the pot that's going to go back to

the consumer? Or are we out there spending6

millions of dollars7

MR. KUDON: All of it goes to the8

consumer, with the exception of the facilitation9

fee: the fee for hosting the event, whatever that10

fee is. It's a percentage.•11

12 ASSEMBLY MEMBER LAWRENCE: Yeah.- And I'm

still trying to find out what that percentage13

might be.14

I defer to the companies on15 MR. KUDON:

that.16

So, I would say that there are17 MR. FOX:

18 prizes that are preannounced. There's a certain

19 amount of entry fees. And there's a certain

20 amount of slots, right, slots within that

21 contest. The difference if every contest fills

entirely and that means that every prize will be

awarded, the difference between those two is

something like 12 percent. If every entry fee

22

. 23

24
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2 isn't entered, .then there will be even less; that

3 the company will take even less of the total -
• entry fees.4

And there are situations5 MR. KUDON:

where some companies, and Peter, I think you can6

attest to this, some companies don't have enough7

people who enter the contests; yet they still8

have to pay out the award.9
»

. 10 - MR. MASTRO; Yes.

And therefore they loseMR. KUDON:11

12 money. •

Which is veryASSEMBLY MEMBER LAWRENCE:13

generous. But I just think, you know, I still14

want to get back to what I was asking and that15

is: Is there a guaranteed percentage of the pot,16.

a minimum that is going to go back to the• 17

18 consumer? 'S

19 It's not a guaranteedMR. FOX:

percentage but it's guaranteed that the prizes20

that are announced will go back to the consumer.21

2 2 ASSEMBLY MEMBER LAWRENCE: I understand

this. So part of the advertisement that we're

doing this $200 million as advertising is: We get

23 .

24
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2 as many more people in as we possibly can. And if

3 the payout let's say 'is three million bucks and

if we take in three million, the whole three4

million is going to go out.5 But if we take.in 60

million, three million is going to go out.6

MR. FOX: I think where we might be. - 7
having a problem is that each contest has a8

maximum amount of slots within it.9

• 10 ASSEMBLY MEMBER LAWRENCE: . Okay.

And if everybody enters, it'll11 MR. FOX:

be that 12 percent. There cannot be more. There12

13 can be fewer.
ASSEMBLY MEMBER LAWRENCE: That could14

15 answer my question. Thank you'. Thank you, Mr.

Chairman.16

ASSEMBLY MEMBER PRETLOW:17 Mr. Murray?

Thank you. I18 ASSEMBLY MEMBER MURRAY:

just want to go back to something quickly that19

Mr. Mastro had said.20 ‘ I have .introduced two .bills.
One is 8588 that's using federal, the federal21 -

22 definition. It basically removes fantasy sports

as being classified as a game of chance under the
N

23

New York State Penal Law, which would ’then of24
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2 course make it legal. Now, I did it as a belt and

3 ' suspenders approach and just in case also

introduced 8587, which would move forward on the4

constitutional amendment, giving an exemption to5 -
6 fantasy sports..

But you had mentioned earlier you do not•7

believe -T I happen to agree with you; I don't8

believe that that is necessary. But it is a. long9

and arduous process; so I introduced it just in10

• case the courts go the other way or the first go11

12 . wasn't passed. But I'd like again if you could -

clarify why you believe there is no13

constitutional amendment that would be needed?14

Certainly. Because the New15 MR. MASTRO:

York State Constitution delegates to the16

Legislature to decided that which is going to be17

included in the penal code; you then18

subsequently, at the Legislature, passed a19

20 statute defining what is gambling in New York

21 State under the penal code. That was eventually

an issue that came before the courts about22

23 whether a constitutional amendment was required

or not in doing that. And there were court24
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rulings,- including the Harris case in the '1990's,2

3 Appellate Division, Second Department, that ’said

that was perfectly appropriate for you to do4

- within you delegation.5

And you have subsequently passed6

additional laws that relate to what is gambling7

or what is included or not, including certain8

coin-operated machines .and defining coin-operated9

machines and what would fall within the.10

definition of gambling or not. And that's11

perfectly legal, for you to do. That's what's12

delegated to you under the Constitution. It13

doesn't require a constitutional amendment. No •14

way, no how. So you should be able to go ahead •15

and withdraw that bill.16

At page five of the memo17 MR. SCHILLER:

that you haven't read yet that we submitted,18

there's a discussion of that. And I think the• 19

Chairman made clear at the beginning after my

third strike that if we need to make it work, we

• 20

21

22 do not need - to amend the Constitution.

23 ASSEMBLY MEMBER MURRAY: And as I said,

24 I happen to agree. But I'm hopeful that either
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2 the first bill will pass or the judge will rule

3 . in favor. And I think we've had a lot of the

testimony here today that shows that this4

certainly is a game of skill. So thank you very5

much, I appreciate it.6

Thank you, Assemblyman.7 • MR. MASTRO:

MR. SCHILLER: Thank you.8

ASSEMBLY MEMBER PRETLOW:. In my haste to9

move this Hearing forward quickly, which I guess10

I've failed in, I neglected; I have another page11

of questions. I'm not joking. Is there any limit
*

to how often an individual can play? I think-that

12

13

question has been answered but —14

15 MR. FOX: No.

16 ASSEMBLY MEMBER PRETLOW: No, okay. Mr.

Fox, who is or . how much does Chris Prince play on17

18 an average, do you know?

19 MR. FOX: I don't.

20 ASSEMBLY MEMBER PRETLOW: Alright,

because he's on your website as having won21

2-2 . $762,388. That's what I was - looking up when it

was on my thing earlier. That was on your website23

but I couldn't get on and I refused to put my E-24
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2 mail address on there because I don't want to get

mail. Anyway, I also noticed a disclaimer that3

the average win was $22. You have that on your4

website: $.22.43 to be exact. Is that true?5

6 I'll trust that you read theMR. FOX:
, website correctly. I can go back and get. back to7

8 you.
.

• 9 ASSEMBLY MEMBER PRETLOW: I'm pretty

sure I did. Alright, my other questions are: How. 10
*

do you ensure that underage — I know someone11

said that 18 was the age; how do you ensure that12

individuals under the age of 18 are hot playing13

'on your websites?.14

MR. FOX: So, we use a technology called15

16 Know Your Customer, commonly referred to as KYC;

who's a third party vendor that .checks government17

registrations to make sure that people who

register for our website are who' they say they

are and are the age that they say are.

18

19

• 20

21 • ASSEMBLY MEMBER PRETLOW: So, if I'm a

17-year-old and I take my father'.s credit card22

23 and go on the site and put it on, you have a way

to find out that I'm not really my father, I'm24
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2 me?

3 So, it's going to ask you someMR-. FOX:

personal information about your father. If you're4

able to completely fill that out, then there5

might be a way around it. But generally speaking,6

you won't be able to register on .the site.7 no,

ASSEMBLY MEMBER PRETLOW: Okay. Now do8

you or your competitor — now maybe you can't9

answer for . your competitor but let's ask you —10

have, a self-exclusionary list?11

If someone contacts us andMR . FOX :12

tells us that they no longer wish to play on the13

site ever again, we will exclude - them from the14

site going, forward.15

Because I read16 ASSEMBLY MEMBER PRETLOW:

in' the New York Times that a' player asked to be'17

eliminated — this was actually from DraftKings;18 ’

to be eliminated and/or put on a self-19

exclusionary list and send back his winnings. And20

rather than send back his winnings, they sent him21

some promotional advertisements and told' him to22

keep playing, he'll win more money. So that's• 23

what we're looking to avoid.24
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2 MR. MASTRO: I know, Mr. Chairman, you

3 don't believe everything you read in the New York

Times.4

5 ASSEMBLY MEMBER PRETLOW: But also on

your website, the New York Times is one of your6

sponsors or they're sponsoring you or you're7

sponsoring them. I don't know which is which. But8

the New York Times is listed on your website, on9
!

the bottom in small print. So, I'm assuming that10

you guys are in agreement with —11

Well, just to comment on12 MR. SCHILLER:

that. The company did read that as well and I13

know they said publicly that they have a robust

program of finding this issue and closing out

14

15

16 ’ those accounts. And if there was an exception

17 here, it was an error. It wasn't the rule. The

18 rule is to follow up and close accounts from

those who request it..19

20 ASSEMBLY MEMBER PRETLOW: Okay, so that

is the rule now? Or that was the rule and it21

22 wasn't followed?

23 MR. SCHILLER: That is the established

24 • practice, yes. It is an established practice..
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2 ASSEMBLY MEMBER PRETLOW: Now, are these

3 fantasy sites doing anything to help with problem

gambling or to help individual who are problem

gamblers? On your website do you have a phone

4

5

number, saying: If you have a problem, putting in6

7 entry fees — I'll rephrase it; if you have a

problem with entry fees, call this number?8

9 MR. SCHOENKE: I think a bunch of

suggestions have been made by the Massachusetts10

Attorney General, some state legislators in11

Illinois and Florida and elsewhere about the best12

way to do that. And we're definitely open to that

conversation to figuring that out.

13

14

15 ASSEMBLY MEMBER PRETLOW.: Because my

understanding is that it was requested and it was
%

refused; that they didn't want to put that. That

might be because you didn't want to agree that

16

17

18

19 you were gambling, I don't know, because it would

call it problem gambling here. So it. may be a20

problem entry fee site.21

22 Is that a question?' MR. FOX:

23 I think again, these are allMR. KUDON:

, things that we're definitely willing to consider '24
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in legislation.2
I

3 ASSEMBLY MEMBER PRETLOW: Okay. Well,

I'm pretty sure we'll be talking in the near4

future anyway. But that's all the questions that
#

I have. Does anyone on the panel have —

Mr. Chairman, may I just

. 5

6

7 MR. SCHILLER:

give you some information?8

Yes, sir, you
'9 ASSEMBLY MEMBER PRETLOW:

10 certainly may.

DraftKings has on its11 MR. SCHILLER:

site a referral for anyone to another site, where12

there is expertise on helping me who have a13

problem. And they've been criticized because the14

referral is to a site that has the word gambling15

in it. But they make that available. It's experts16

17 . to help people who have that kind of problem ^ So,

on DraftKings' website, there's an active concern18

19 and an active referral opportunity for players.
t

Thank you very

much. Any other questions? Gentlemen, I thank you

very much for your indulgence.

20 ASSEMBLY MEMBER PRETLOW:

21

2 2

23 Thank you- very much. ThankMR. KUDON:

24 you..
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2 ASSEMBLY MEMBER PRETLOW: So, John Ford?

3 It seems Mr. Ford might have missed his flight.

4 Mr. Joe Faraldo? Good afternoon, Mr. Faraldo.

5 MR. JOE FARALDO, PRESIDENT, STANDARDBRED

6 OWNERS ASSOCIATION OF NEW YORK: Good afternoon

and thank you, Chairman. .7

Please for the8 ASSEMBLY MEMBER PRETLOW:

record, just state your name and who you9

10 represent. '

Joseph A. Faraldo,MR. FARALDO:11

President of the Standardbred Owners Association12

of New York, representing the horsemen at Yonkers13

• and Yonkers Raceway.14

ASSEMBLY MEMBER WOERNER: Could I ask15

you put your microphone closer to your mouth? I16

can't really hear.17

MR. FARALDO: Is that better?18

Thank you,19 ASSEMBLY MEMBER WOERNER:

20 yes.

21 . ASSEMBLY MEMBER PRETLOW: Yes..

22 Okay. Thank you, ChairmanMR. FARALDO:

Pretlow, for the opportunity to testify today on23

24 behalf of the Standardbred Owners Association of
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2 New York; an organization comprised of New York

•
•3 State harness horsemen, trainers, breeders,

owners and agricultural representatives from all4

across New ,York State.5

As representatives of a harness-racing6

and agricultural industry, that is nearly an $8007

million annual economic impact and is responsible
. . t

• •

for the thousands of jobs across virtually every

8

9 .

region of this State; we are extremely concerned10

with the potential of any unregulated gambling

product to negatively impact New York State

11

12

racing.13

And tohile we are certain that you will14

hear a great deal today about major fantasy

sports players, like DraftKings and FanDuel, we

will be focusing much of our testimony

15

16

17

specifically around our concerns with
( *

horseraci-ng-based fantasy wagering sites, such as

18

19

DerbyWars or HorseTourneys. As we will explain,20

these sites use the daily play fantasy wagering21

model, similar to the other major fantasy, sports2 2

23 players. But' rather than utilize scores of

football, baseball or basketball games; they use24
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2 thoroughbred and harness race results as the

basis for their tournaments.'3

4 However, unlike licensed and regulated

pari-mutuel entities that currently take wagers5

on horseracing in New York from racetracks and6

OTBs to advance deposit wagering entities; these7

fantasy sites contribute nothing back to racing,8

, agriculture or municipalities. And it is our9

position tha-t the State of New York simply cannot10

allow this to continue.11

Before we share some additional12

testimony and regulations and suggestions
t

specifically about our concerns with racing-based

• 13

14

fantasy sites; we thought it might be helpful to

provide just some brief economic context. History .

15

16

shows that immediately after New York enacted its17

video lottery terminal program in 200118 the9

State's harness horsemen predicted at a19

Legislative Hearing that increased racing purses20

• and new breeding program awards would trigger a21

renaissance for the horseracing industry in New22

23 York State.

Fast forward nearly a decade-and-a-half24
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later and these positive harness industry •

predictions: higher purses, expanded agriculture,.

2

3

thriving breeding farms and thousands of . racing-4

related jobs across New York State have indeed5

come true. Not only have VLTs generated hundreds6

of millions of' dollars in funding for education7

across the State; but the State's harness8

industry has been reestablished as a national9

leader and the promise of New York racing10

renaissance has become a reality.11

We undertook an- economic study in 201412

that clearly demonstrated that the State's13

successful- racing-based VLT program has attracted

significant new investment in New York's breeding

. 14

15

and agriculture sectors. The bullet points in my16

presentation demonstrate those results.17

Unfortunately, in addition to all this positive18

economic news, the study also found that new non-19

racing-based casinos in New York State could lead20

21 .to future losses of tens of millions of dollars

22 across our harness racing and agricultural

23 sectors.

24 These new casinos, which will not
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contribute to racing and agriculture in the same2

way that racing-based VLTs do, could potentially3

lead to millions in annual harness industry4

economic losses; as New York State gambling5

dollars that now go to VLT facilities migrate to6

non-racing casinos.-7

Now with fantasy. racing tournament sites8

rapidly growing in popularity in New York, it is9

quickly becoming clear to us that there are• 10

additional non-racing gambling competitors that11

we should be concerned about as well. As detailed12'

above, it simply makes proven economic sense for•13

New York State to create a regulatory framework

for gaming that allows horsemen, breeders and

14

15

16 farmers to stand together as partners with

casinos and racinos and to grow and succeed right17

along with them.18 •

19 Much as our industry has done since the

20 •initial creation of the State's VLT program, it

21 also makes sense then to consider racing-based

fantasy tournament sites - within the same2 2

23 conversation. Because there is very little doubt

24 that they are pulling current horseplayers away
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2 from New York's regulated pari-mutuel system and

into their unregulated fantasy world.3

4 And why do we believe this? Consider the

following from DerbyWars' own CEO, Mark Midland,

in a March 2014 interview and I quote: One of the

most exciting things for us in launching .

5

• 6

7

DerbyWars was seeing how readily newer racing

fans . embraced tournaments..When you think about
/

it tournaments
^
are much simply than betting at

the windows’. You don't have to figure out what

• 8

9'

10

11

bet, how much, which horses and how to structure12

it. You simply have to pick a number. So you pick13

the four horse and see that other people in your

game picked the same horse. And you realize that
I

. maybe you do know a little about what you're

doing. It's just so much - less intimidating.

14 '

15

16

17
**

Let me just note that one line again:18

When you think about it, tournaments are much19

simpler than betting at the windows. By marketing20

their site as a simpler, less intimidating way t o - .21 •

2 2 wager on horseracing than at pari-mutuel windows,

23 they are directly competing with New York

24 wagering that takes. place at a track, or via other
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2 regulated pari-mutuel outlets such as advance

3 deposit wagering platforms or OTBs.

And why is it significant that these4 .

sites are shifting horseracing fans in New York5

State away from tracks and OTBs to their simpler,6

unregulated website? Because every wager made on

DerbyWars or HorseTourneys instead.of at Yonkers

7

8

Raceway 1 or at one's local OTB,' represents money •• 9

taken directly out of the pockets of New York10

State schools, municipalities, breeding farms and11

feed stores.•12

Wagers made through New York's licensed13

pari-mutuel outlets pump tens of millions of- 14

dollars every year into education, racing purses,15

horse-breeding funds ‘and municipal coffers. And
' *

each of these important .sectors has benefited -

16

17

significantly from this thoughtful approach to18

gambling regulation'. Racing based fantasy sites19

on the other hand seek .out horseplayers from all20

21 across New York State to make wagers on sites

22 that pay nothing whatsoever: no purse payments, .

no education payments, no municipality payments.23

• 24 And'our concern -is that once we lost those
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2 players, they may never come back. And that hurts

schools, farmers, harness horsemen and basically -

all New York State taxpayers with zero benefit in

3

4

5 return.

6 So what, can New York State do? As we all

know the Attorney General has already taken7

direct action against the major players in8

fantasy wagering. DraftKings and FanDuel and one

assumes that other fantasy tournament sites will

be .impacted by the ultimate resolution of these

9

10

11

12 efforts.

In the meantime however, we don't13

believe that our agriculture and racing14

industries • can afford to simply wait to see what15

happens. And so we. urge the Legislature to16

immediately begin taking steps towards17.

thoughtfully regulating DerbyWars, HorseTourneys18

and. other sites; much as they do other gambling

entities from racetracks to OTBs and require them

19

20

to pay into the same pools of funds as currently21

licensed outlets do.22

And while we recognize that with this23

24 approach will , come significantly regulatory and
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technological challenges, for example: GO2

blocking for non-New York State residents . and

determining appropriate funding formulas.

Developing a thoughtful, workable legislative

3

4

5

framework for regulating these sites is quite6

literally a life or death economic issue for New7

York's racing and agricultural industries.8

In conclusion, we hope we - have made it9

clear why fantasy sports wagering sites and10

specifically racing based sites like DerbyWars11

12 and HorseTourneys are now such a direct and

immediate concern to our multimillion dollar13

industry and the thousands of New Yorkers14

15 employed in the harness racing and agricultural

16 sectors.

17 We remain committed to working

18 collaboratively with you, the Cuomo

19 Administration, the New York State Gaming

Commission and the gaming industry stakeholders •

to develop an approach that allows us to continue

20

21

22 - to grow equine industry jobs in the great State

23 of New York. Thank you for your consideration.

24 ASSEMBLY MEMBER PRETLOW: Thank you', Mrl
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2 - Faraldo. I have a couple of questions. Do you
I

have any estimate as to the dollar amount that3

the State of New York has lost? I know you4

represent the Standardbred Owners but the State5

shares revenues with you.6

No. When I was originally

warned about DerbyWars and informed about its

7 • MR. FARALDO:

8

existence in June of this year, I was told by the

people who produce the data for the United States

9

10

Trotting Association for harness racing, as well'

as for thoroughbred racing, that on the harness

11

12

side it was just beginning to. encroach on our13

market and that was in June of this year and that14

was to the extent of approximately $1 million in15

wagering. It's more active in thoroughbred racing16

at this current time but it's beginning to grow17

into harness racing. So what the consequences'of ..18

that are, what that loss of income economically' 19

.to the State of New -York, I couldn't tell you.20

21 ASSEMBLY MEMBER PRETLOW: Well, if it's

22 a million dollars, then the takeouts are applied
»

23 on the top ended by 17 percent. That's $170,000.

24 MR. FARALDO: Well, the way it looks
• l
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2 like they're cutting the game, as they perceive

. this game,, it looks like they're taking anywhere

from ten to 12 percent. So if you give an

3

4

opportunity to someone to wager or gamble and5

. I'll call it gambling, I don't care what anyone6

else says; you give people an opportunity to

wager where a takeout is ten to 12 percent versus

7

8

a minimum of 17 percent on the pari-mutuel side9

on horseracing, they're going to go there because10

there's more return on their dollar. It. seems to11

be very simple.12

Okay. Now,

have you heard anything from the tracks, the

trotting tracks? Have you spoken with them or

have they spoken to you and have they said they

13 ASSEMBLY MEMBER PRETLOW:

14

15

16

oppose this or not?17

MR. FARALDO: Well, the trotting tracks18

have absolutely no say. But under the Interstate19

I believe that there is a say for allRacing Act,20

industry participants, including the horsemen.21

Because' if you take a wager across state lines on22

23 a' horserace, you need permission from the

horsemen's association at that track, the track24 •
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2 itself and the commission, various commissions

3 that regulate in each state. None of those

permissions or consents have been sought by4 •

DerbyWars of HorseTourneys, so far as I5.•

understand. At least it hasn't come to our6

organization and I believe they are taking7
)

betting on races at Yonkers Racewhy at this point8

in time.9

ASSEMBLY MEMBER PRETLOW: Okay. So, they10

are using a New York product and they're making

money off it and places like Yonkers Raceway, and

11

12

your organization are not getting what their cut13
' '14 is. So. that it's not going to purses where it

should be going to enhance the racing and the15

agricultural entities in the State of New York,16

right?' 17

MR. FARALDO: Y.eah. On December the 2nd,18

.there was a federal lawsuit commenced in the19

United States District: Court for the Central20

District of California by members of the ’

Stronach

racing entity, that operates racetracks in

21

22

23 various states from Maryland to California to

Florida, etc.; questioning the legality of it and24
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2 alleging all sorts of violations, not only of the

Interstate Horseraci'ng Act, the Wire Act and the3

RICO, civil RICO statute. So that was just4

5 commenced on December the 2nd. So I think that

may bring an end to this, as far as it -involves6

fantasy wagering on racing.7

ASSEMBLY MEMBER PRETLOW:' Okay. Now, I •8

know you sat through the previous testimony with9

DraftKings or FanDuel. And it was brought out10

that the NFL and Major League Baseball all have a11

play with these entities. To your knowledge, is

anyone in the racing industry working with

DerbyWars or thoroughbred derby?

.12

13

14

To the best of my15 MR. FARALDO:

' knowledge, I don't think anyone has been16

approached because there's no need to approach17

anyone for a potential violation of. the18

Interstate Horseracing Act. So they don't even19

20 need to approach, anyone to see if they want to

•embrace them. If this is a good innovative way21

22 and it's a simpler way to wager and it's easier .

for people to bring new fans in, then I would23

submit that this should be something' that's .24 -
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regulated and perhaps done through either the2

3 racetracks, the OTBs or any other permissible and

regulated form of wagering, like advanced deposit4

wagering systems and brought under the5

jurisdiction of the Gaming Commission in New York6

7 State.

But otherwise -the racetrack, the8

horsemen; the way this is being structured now9

and called not-gambling, we're not even being10

consulted at this point in time. They're just11

taking the product, using it, cutting the game

ten to 12 percent and no one is getting anything.

12

13

Forget about the horsemen. Forget about the14

racetrack. The State of New York isn't getting15

anything. It doesn't make any sense to allow this16

to continue.17

18 And although I heard there's some

19 differential between: Well, you're making an

20 entry. It's almost like if I have a horse that I

21 staked for' a stake race, that if I paid an entry

fee for that stake race, which is by definition
*

what a stake race is; perhaps the Racing

Commission or not Gaming Commission would have no

22

23

24
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2 authority to regulate it because it's for a fixed

prize and I paid an entry fee to get in. Yet by3

extension of that logic, if I was to wager on4

that race, that wouldn't be gambling. That makes5

absolutely no sense to me.6

I just see it as it's gambling. I don't7

care what anybody says: that's gambling, whether8

it's on fantasy games that you create yourself or

what teams you put together. And people talk

about the skill versus chance. I don't know very

9

10

11

much about football but I . do know the name Tom12

Brady. So, I guess if I wanted to play, it13

doesn't take much skill for me to pick Tom Brady.
• 14

versus maybe Sanchez or one of those other15

football players.16

17 Maybe there'sASSEMBLY MEMBER PRETLOW:

18 • a chance.; so you're not .that bright to pick him.

I have'no guestions. Any other questions? Mr.19

Zebrowski?20

21 ASSEMBLY MEMBER ZEBROWSKI: Thanks, good

22 afternoon. We have a long history of sort of

23 regulating horseracing in New York State. For

some of us, our.experience arid knowledge of the24
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2 fantasy, sports industry is much greater in terms

of the baseball, football, basketball, those type.3

of contests than it is of some of these sites - and4

• we're just starting to understand as they were5

mentioned here earlier today.6

Do you believe that all these things are7

in the same boat? Or do you believe ‘that there's8

• a distinction between the fantasy sports I guess

traditionally that you heard most of the

9

10

discussion on earlier today and what's going on. 11

with racing? And I guess' are they specifically12

choosing the winners of the sport? Because one of13

the differences or one of the things and the14

other thing is you're not choosing whether the
^

giants or the jets or’ anybody else wins but it's

15

16

on the specific statistics of a multitude of17

players. I guess I'm asking for your expertise as18

.to what's going on in these sites with19

horseracing?20

21 MR'. FARALDO: Well, in horseracing, the •

way- I understand, -there are different types of2 2

23 games as you were told earlier today. The most

24 basic one is a one-on-ohe, where I put up 55
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2 • bucks, you put up, 55 bucks. We pick six races.

And the payouts of those races are added up 'and3

if your total is better than mine of the 55 you,4

. put up. and the 55 I put up; the. game cuts ten5

bucks out of the wager and you win my 50 dollars.6

So you pickASSEMBLY MEMBER ZEBROWSKI:7

six different horses. Somebody else picks six8

different horses. Whoever gets the most amount of9

horses that win10

The winning return. So .ifMR. FARALDO:11.

I have horses that paid $55, $40, $60 and you had12

horses that paid 260, 360; I'm going to win their13

50 bucks after they pull out the five out of your14

bet and the five out of my bet.-15

16 . ASSEMBLY MEMBER ZEBROWSKI: So to me

that would be more akin to a scenario where two17

people; one would pick six football teams,18

another would pick six football teams - and whoever19

had the amount of teams that won the most would20

then win the contest.21

22 MR. FARALDO: Well, it seems to be

pretty much the same thing with the football

games that I've heard of. Except they're not ah

23

24
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2 event that's going to be a contested in the

future. It's more like an imaginary grouping of3

4 Tom Brady, and a lesser running back or things
‘ 5 like that. But whether it's imaginary or real,

#

it's still gambling. The way I see it, it's6

gambling -. And I don't see much of a difference.7

8 ASSEMBLY MEMBER ZEBROWSKI: Is your

testimony today.based upon your feelings as to9

the overall fantasy sports industry and whether10

or not it's gambling? Or are you more offering us11 '

testimony today based upon how these specific12

horseracing sites are affecting the Standardbred13

Owners Association in the horseracing industry as14

a whole? Because • I see you sort of morphing into

the debate on picking players and how -that works.

I'm just asking what your sort of level- of

15

16

17

expertise is in the selection of the players and18

how the football and baseball?19

Because you're talking about horses20

winning a race, right? Whereas I think the21

22 comparison would be football or baseball teams

winning the game. That to me is the specific23

24 comparison that makes sense. Couldn't there.be a
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2 distinction between the way those sports operate

and the way your industry operates?3

MR. FARALDO: If there were a..real4

distinction between the two, then it wouldn't5 •

take much intellectual stretch to go to the point6

where you could say: You could create fantasy .7

horseracing games.8

And the way I see it, if you did that9

the way they say these are fantasy games because10

they're not really the outcome of a game — a11

football game or a basketball game, as you say,12

but right now a horserace; it wouldn't take much13

to morph that into fantasy to get it out of your1%

regulatory purview and say it's not gambling and

we have obligation to pay anybody in the industry

.that we're utilizing for that purpose in our

imaginary games that we set up. So you would have

no jurisdiction as far as I read it.

ASSEMBLY MEMBER ZEBROWSKI: I would

1-5

16

17

18

19

20

disagree. I would think there's a way that we21

could continue with our long history of •

regulations around the horseracing industry and

recognize that there's protections that we could

22

23

24
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2 do at the same time that we handle the emerging

3 fantasy sport's industry in a lot of the other

sports. I would think that there'd be an ability4

for us' to do that.5

I'm saying there, would be6 MR. FARALDO:

an ability for. you to do that. It's just that7

whether or not there's a need for it. The way I8

heard it said from the other side of the table on .9

the fantasy sports side is that there's no real10

need for it because it's really by the old New11

York State law, it's not gambling.12

. It's gambling. And it needs to be13

regulated. And yes, yOu have the power to do so14

and I would certainly urge that you do that. And15

the easiest one for me at this point in time16

because it is based upon events that are going to •17

18 be actually contested and the results of

19 . horseracing that's being contested is that's the

20 . easier one. That's a no-brainer.

21 ASSEMBLY MEMBER ZEBROWSKI: Okay.

22 ASSEMBLY MEMBER PRETLOW: Mr. Garbarino?

23 ASSEMBLY MEMBER GARBARINO: Just a

follow up.on that. I actually think when people24

)
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2 talk about fantasy sports, Mr. Faraldo, I think

there's a big spectrum here. I think you have the3

DraftKings and .the FanDuels that are focusing on

me drafting a team of players that I think are

4

5

going to perform well that day, that are not6

actually on the same team.7

But more in your neighborhood with the8

horse betting, 1' looked at some of those what9 -

they say are. daily fantasy sports websites and10

they take the horse betting like DerbyWars. And11

it was very hard for me, except for the different12

words that they used/ to actually see the

difference between going and betting on that

13

'14

site, which is' not regulated; and going either to15

the window at Yonkers, your OTB or doing one of16

the advanced, deposit accounts, which is regulated17

' and where everybody kicks in their 12 percent or18

13 percent to the horsemen and to the State.
So I think today what we found out there

is with over 300 members of the daily fantasy

. 19

20

21

trade association, there are a lot of groups and• 22

some of them I think are more fantasy than23

others; And I think something that we need to•24
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2 focus on is making sure that some of these

*\

operations don't turn into illegal books, where •

V •

people are running just gambling online. I think

' 3

4

with you, we could probably work on that one;5

suggestions on regulated the horse betting6

websites that they have out there currently7

because I think those current websites now are. 8

very similar to betting on a regular race; You

pick the winner, you win. You pick the loser, you

9

10

don't win.11

So, I think that's something we should12 .

continue the discussion on. But I did have a13

question about you said you have an estimate of14

about $1 million in wagering has been .lost? That15

was an estimate that you said?16

That was the number I wasMR. FARALDO:17

given by the TrackMaster people or Equibase

people in June. They said: You need to be very

18

19

. much concerned about this. Because once there's. 20

an erosion of your fan base to these people who21

are not paying any taxes or anything into the22

' 23 industry are not licensed, they're not regulated;

then it's going to adversely affect your24
f
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2 business. And even it's now in its infancy stages

3 in June at a revenue stream of $1 million; it's

going to increase exponentially very quickly. And

it looks' like that's probably the same path

4

5

6 DerbyWars is on, * following DraftKings and Fan
' 7 Duel. Now the million, does that include money

that's been lost that would have been bet through8

another way in New York? Or is that just total9

10 bets?

That would have been money11 MR. FARALDO:

wagered in New York.12

Okay. So13 ASSEMBLY MEMBER GARBARINO:

there could be more people betting that aren't14

even allowed to bet on; so it could be more than15

a million right now?16

MR. FARALDO: Absolutely.17

18 ASSEMBLY. MEMBER GARBARINO: Okay. .Thank

19 you very much.

. • 20 ASSEMBLY MEMBER PRETLOW: Any more —

21 ASSEMBLY MEMBER MURRAY: Just briefly,

22 if I may, Mr. Chairman? Thank you, Mr. Chairman.

Are - we in the afternoon? Good afternoon.23 . We're

moving along now quickly. Just a couple quick24
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2 aspects. Do you know how or can you differentiate
J

3 to.me the way that payouts work on DerbyWars1

4 versus these other sports betting fantasy sites

we were discussing earlier? Are they paid in the5

same fashion or is there' some nuance to it?6

The way I understand it,7 MR. FARALDO:

and I don't involve myself with the fantasy8

sports world at all, is that they're very9

similar. They cut the game in a similar way. And10

I think the numbers are approximately correct,11

that ten to 12 percent is what they're cutting12

' 13 the game. And I think it's the same kind of

thing. You can bet one-on-one with one other14

person. You can bet games with multiple people.

There'are different types of games that are

15

. 16

created for you. The end result is you're17

wagering on something.18

19 ASSEMBLY MEMBER MURRAY: Got it. And

it's just pick winners only?20

MR. FARALDO: Excuse me?21

22 ASSEMBLY MEMBER MURRAY: Is it just pick

like a pick six or a pick 12 or whoever23 winners,

24 they might 'be?
\ •
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2 Well, on the horseracingMR. FARALDO:

side, so far as I understand it, currently

without the imaginary concepts that you could

3

4

create like- do you want to wager on Brian Seers .5

running more races on a certain day than someone6

else? or some other construct you want to make7

your imagination; I think that that's probably
I

.where these games on horseracing are headed.

8

9 ’

10 Sure. AndASSEMBLY MEMBER MURRAY:

that's what I was thinking.11

MR. FARALDO: And I think they have the12

same problem as do the other fantasy sports.13

14 ASSEMBLY MEMBER MURRAY: Sure. So

there's no difference really —15 •

16 Not in my mind.MR. FARALDO:

17 ASSEMBLY MEMBER MURRAY: — than to pick

six at a track; it's the same thing essentially.18

19 None whatsoever.MR. FARALDO:

ASSEMBLY MEMBER MURRAY: Got it. Okay,20

thank you. Thank you, Mr.'. Chairman.21

22 One follow up, sort ofMR. MURRAY:

23 comment: half question, half comment. Are you

24 stating that your position is completely
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2 dependent upon the entire fantasy industry being

either an accepted or rejected in New York? Or do

you believe that there's a way for us to consider

3

4

5 horseracing separate and distinct from other

6 fantasy sports?

I think you can consider7 , MR. FARALDO:

it separate and distinct from others initially.8

But I think you're going to have to move to the9

next step and that is to regulate the fantasy10

sports other than that are involved in

horseracing because horseracing can employ the

people. DerbyKings [sic] can employ the same type

11

12

13-

of concepts, where people involved in horseracing14

pick their own drivers or quarterbacks if you15

want t'o call them, the various horses at16

different tracks and team up and make games that17

say way, can't they?18

So I'm saying that it should start with19

horseraeing. But you need to regulate and license20

these entities for the protection of the public,21

22 for a revenue stream for New York State and for

municipalities and for other entities, gambling

entities that are going to adversely affected

23

24
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2 because it's going to be draining money.

3 I would justASSEMBLY MEMBER MURRAY:

respectively say that given the long history,4

regulatory and statutory history that.we have in5

New York State with horseracing that we would6

perhaps consider them separately, and perhaps that'7

would be the best way to go.8

MR. FARALDO: Okay.9

ASSEMBLY MEMBER PRETLOW: Any other10

questions? Well, just before I close, as you were11

testifying, I went on DerbyWars website and it12

seems they have this race at Hawthorne Racetrack;13

Six people are in and theit's a $95 buy-in,14

prize is $500. But they're using the real race' 15

and notwithstanding any of the odds of the16 *

horses-. So, six people are actually going head-
to-head to see' w.ho can pick the first, like their

17

18

own pick four.19

So, I think as the Assemblyman just20

said, this is definitely separate and distinct21

2 2 from the- other fantasy sports. This is really

bookmaking, as- far as I see it. The Attorney23

General probably should have used this before he24 .
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2 used the others. But I think they both fall into

3 the same thing. But this one is even worse.
4 MR. FARALDO: Well, it looked the same to

me. Like the fellow that used to stand on the5

corner in Brooklyn '— •6

You can buy7 ASSEMBLY MEMBER PRETLOW:

ducks wagging and walking, yeah.8 •

and he was a bookmaker.9 MR. FARALDO:

ASSEMBLY MEMBER PRETLOW: Alright, thank .10

11 you very much.

MR. FARALDO: Thank' you.12

Mr. Michael .13 ASSEMBLY MEMBER PRETLOW:

Nolan?14

15 MR. MICHAEL NOLAN, EXECUTIVE VICE

PRESIDENT & .CHIEF OPERATING OFFICER, WESTERN16

REGIONAL OFF TRACK BETTING/BATAVIA DOWNS GAMING:17

Good afternoon.18

Yes, sir.19 -- ASSEMBLY MEMBER PRETLOW:

First, I'd like to thank for20 MR. NOLAN:

giving us the opportunity to speak this

afte'rnoon. And - it's a really great forum for an

21

22
• 23 issue that's directly in front of -us. I'm Mike-

24 • Nolan. I'm the Chief Operating Officer, Executive
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2 Vice President for Western Region Off Track

3 Betting. And we are an entity that is licensed

and regulated in all three facets of gaming in.4

5 New York State. We own Western Region Off

Tracking Betting. We own Batavia Downs Harness6

Track. And we own the Batavia Downs VLT. So, in7

all three facets of our business, we're8

regulated.9

In September 1973, eleven Western New10

York counties, two cities established-: Western11

Regional' Off Track Betting Corporations. They12

were: Cattaraugus, Chautauqua, Erie, City of13

Buffalo, Genesee, Livingston, Monroe, City of14

Rochester, Niagara, Orleans, Seneca, Stueben and15

. Wayne. As enabled by State law and chose to

exercise that local option to form such a

16

17

corporation that dictated local control by those18

municipalities over such gaming activities .in the19

respective communities. Since then some other20

counties -were added in Western New York,21

22 including four: Oswego, Schuyler, Wyoming and

23 Cayuga.

And since 1973, we have generated over24
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$220 million in operating and surcharge revenues.

The startup costs of these enterprises was funded '

2

3

solely by the initiating counties from their own4

treasuries and taxpayers' money and represented5

no State money, nor allowed of any State-sharing. 6

for this purely local venture.7

Additionally, Western Region OTB opened8

Batavia Downs Gaming for business in 2005 and has9

been a successful licensed, regulated gaming

partner with the New York State Gaming

10

11

Commission. We've returned over one billion 6212

million to New York State education, New York13

. government and local municipalities since 1973.14

And we are one of the smallest not only OTBs but15

gaming facilities in New York State.16

Batavia Downs recently finished a $28.517

million expansion to enhance the regulated gaming •18

experience, which includes: restaurants, banquet19

halls, gaming floors, the Thurman Thomas Sports20

21 Bar. Currently under construction is an 84-room

22 hotel to further expand our customer reach and
• ’

23 increase gaming revenue.

Western Region Off Track Betting has24
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entered into a partnership with' DraftDay Gaming

Group. DraftDay "is the market leading business-'

to-business daily' fantasy sports operator, which

2

3

4

has recently introduced the implementation of an5 '

industry-defining consumer protection initiative,6

that will differentiate DraftDay from other7
3

operators within the daily fantasy sports8 •

industry.9

DraftDay has partnered with marketing10

leading companies, such as Geo Comply, USA,

Paysafe; to employ the same

11

IDology Inc12 . • /

comprehensive. Know Your Customer solutions used

in their regulated horseracing' and online gaming

markets in the U.S. DraftDay, along with the

13

14

15

National Council on Problem Gaming has

established new safety guidelines for skill-based
fantasy sports that serve as a model for the

16

17

18

industry.19

Now, a couple of points of view. A20

highlight is it should be regulated in New York21 '

State — fantasy sports. Off Track Betting .22 •

Corporations were created in the early 1970's23

with certain goals in mind: to curb illegal24
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2 bookmaking and to return some revenues to

municipalities. Regulating fantasy sports in New3

York would achieve these same two goals, which4

• the State was confronted with decades ago.5

. Another- important- factor in the6

electronic age is to maintain the integrity of7

the businesses, which offer sports game contests.• 8

to New York customers. OTB corporations are9
l *

licensed and monitored by the New York State10 '

Gaming Commission to perform regulated pari-11

mutuel wagering. Therefore, fantasy sports should12 •

also be obligated to these same regulations.13

OTB should be allowed to engage in it.14

New York State OTB corporations 'are naturally and15

structurally set up and positioned for this16

business already. OTBs can offer immediate prizes17

or rewards at brick and mortar locations, as well18

as serve customers that do not have access to19

internet websites. Presently, fantasy sports

participation is only internet based, which

20 ,

21

22 precludes some New Yorkers with limited internet

23 access from participating. _ '

It should be expected .that with allowing .24
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2 OTBs to engage in regulated fantasy game

3 contests, the possibility exists for job creation

in New York State; as opposed to an internet site4

. located in another state. It could also be5

expected that additional revenue will be returned6

to the member counties for local tax relief.7

Regulated sports participation at Off8

Track Betting locations will also introduce

millennials into our venue. Regulated daily

9

10

fantasy sports is not just adding, a venue model11

12 but it is important introduce racing to a new

demographic. So our model is to allow daily

fantasy sports to participate over an internet

13

14

15 site through us but also offer it at Batavia

Downs Gaming, the VLT operation; also at the OTB.16

17 So if somebody doesn't have internet, then they

would have access to this as well. And we could18

19 also offer up prizes — immediate, as opposed to

mailing it back. So we think this could be a big20

21 benefit.

22 OTBs should be getting compensated from

23 out-of-state entities who engage in daily sports

•games with residents similar to the ADW24
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legislation. Similar to the recent adoption of a2

new ADW legislation, comparative legislation3

should be applied to regulated fantasy sports.4

OTB revenues are returned to member counties;5 .

therefore reducing taxes. The fantasy sites will

also cannibalize the current OTB operation and

6

7

long-time patrons. These were the same issues

that brought the ADW regulation to the forefront.

8

9

Also about monies coming to the member10

counties; We've talked about problem gaming.‘ OTBs11

— you've already done a. lot of work of12

regulating gaming in New York State for the last

four decades and most particularly the last

13

14

decade with VLTs. We're involved with the New15

York Problem Gaming Council. I was here for a

two-day conference two weeks ago. We already have

self-exclusion lists. We're working ’with the New

York Sta.te Gaming Commission to not only have;

the way it was in the olden days, Western Region

or Batavia Downs Gaming would have a self-

16

17

18

19

20

21

exclusion list22 our ov/n. But .they could drive

60 miles down the road to Finger Lakes and gamble

that same day. .Now, we're collaborating with each

23

24
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other, starting to .share lists and come a long2

way towards protecting the consumer.3

Now, a prior study conducted by Fantasy4

Sports Trade Association showed .33.5 million5

people in the U.S. played fantasy sports. A 20066

study showed 22 percent of U.S. adult males, 187

to 49-years-old with internet access played8

9 fantasy sports.

Fantasy sports is estimated to have10

three to $4 billion' annual economic impact across11

the sports industry. Since 2011, yearly, non-12

betting fantasy sports users have grown 2513

percent. And with the help of media and growing14

fantasy sports markets, daily fantasy sports

leagues, FanDuel and DraftKings were able to

15

16

17 • generate over $300 million in investments from
I

companies like: Comcast, NBC Sports and Time18

19 Warner. The new development of fantasy sports is

20 where major growth can be seen in the gaming
%

industry. The daily fantasy spending is where the21

numbers jump: $257 per year in 2015, while2 2

23 players only spent $5 in 2012.

24 In conclusion, with added regulated
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2 gaming opportunities, Western Regional Off Track

Betting has become a proven business model for3

4 Off Track Betting corporations in New York State

going into the future. With the possibility of5

6 these opportunities, higher revenues have

7 returned to local municipalities in New York

State. And we look forward to the dialogue in8

' 9 regulating fantasy sports and participating in •

the business into the future.10

In addition, what I would like to say as11

far as the self-exclusion lists and the monies12

coming back to the local municipalities: FanDuel-13

and DraftKings, whether it's months from now and• 14

the business will be conducted in New York State;15

the profits will go to these major corporations.

OTBs were structured in a way to where all the

profits' that were made were then returned to the

- local municipalities, who had to deal with some

of the social programs that it was causing. If

16

• 17

18

1.9

20

21 the towns, cities, counties that you represent

22 may have 2,000 people that are playing FanDuel,

23 DraftKings; if it's unregulated, that money will .

24 - be profited to a big company.. That local town,
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2 city or county will be stuck with the social

3 . issues.

And with' the OTB structure, that's4

precisely why that money was returned to the5

counties: to help with the problem gaming, to6

help with any kind of social problems. The VLTs

were set up with the host community; whether it

be Batavia or Yonkers of getting a host fee. That

7 '

8

‘ '
.9

host fee was argued to take care of those social10

problems; so whether it be police, fire or11

problem gaming.12

So what we'd like to do, we'd like to be.13

part of this discussion. We think OTBs could have• 14

15 a big part in fantasy sports. We're already

regulated. We work with the Gaming Commission

daily.. And not only that, we think it would

16

17

solidify OTBs going well into the future. Because
• »* ,. >

horseracing, the more gaming opportunities that
I ,

are added, the more horseracing is getting

18

19

20

watered. down. And I think with all the brick and21

mortar locations we have, we're just naturally

structured to be' set up for .this type of business

22

' 23

24 already. But I appreciate you allowing us here
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2 today. We ask if we can be included in any

dialogue to help regulate this business and just

be a part of the conversation.

3

4

5 Thank you forASSEMBLY MEMBER PRETLOW:

your testimony. I have one question. I believe6

you answered this question but it went past me.7

How - much in your estimate have the OTBs lost8

because of the spurt in growth of these fantasy9

10 sports leagues?

MR. NOLAN:. There's no way to tell,11

Chairman. Really since VLTs came and now you have12

13 fantasy sports, where horseracing was the only

game in town for decades; now certainly you have14

many other gaming opportunities. So the15

horseracing industry has certainly lost business16 •

because of that. So, there's truly no way to tell17

18 that.

But it'.s your19 ASSEMBLY MEMBER PRETLOW:

20 contention that the fantasy sports leagues should

21 be regulated and more than likely — oh, not more

than likely' but the OTBs should be allowed to22

23 participate with fantasy sports or oSfer fantasy

24 sports?
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2 Absolutely. We're alreadyMR. NOLAN:

3 structured for it. We're- set up for it. If

somebody doesn't have access to internet in the4

State or don't have capabilities of internet,

we're precluding al-1 of them'people from playing

.right now. We have brick and mortar locations

5

6

7

that we've all been talking about for the last8

9 couple decades. And where the OTBs are going,

10 we've seen New York City OTB actually close. This

is an opportunity really to solidify that going

into the future. Because if this money is just

given to corporations throughout the United

11

12

13

no money will be retained with any local14 • States,

municipalities throughout the State, who may have-15

to deal with some of the social issues involved16

with some of this activity.17

So, I think that the OTB conversation18

should certainly be in place with fantasy sports;

maybe not entirely be the only ones doing it.'

19

20

21 Well, we've been proactive and we've signed a

22 contract and we delivered it to the New York

State Gaming Commission. So, we're ready to start23
t

24 tomorrow, if indeed it's deemed that this is
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2 legal, Western Regional Off Track. Betting will be

3 rin the fantasy sports league business. And we're

4 doing it through our 34 Rush, Thurman Thomas will

be. very regional in Western New York.

And we think it's a great business

5

.6

opportunity for us. But we're pretty regulated7

already; so that would be one aspect that it's8

regulated. Because every cent that we make goes9

back to the taxpayers. So that kind of model is10

alfeady regulated.11

12 ASSEMBLY MEMBER PRETLOW: Okay, thank 1
I

you, Mr..Nolan. Any questions? Mr. Zebrowski?13

ASSEMBLY MEMBER ZEBROWSKI: Must to14
X clarify. You're not just talking about15

participating in horseracing fantasy sports or

something? You're talking about running the

16

17

entire fantasy sports industry through our OTBs?18

19 That's correct. We haveMR. NOLAN:

horse wagering. So, our customers would prefer• 20

waging over a fantasy sports league. Western21

22 Region Off Track Betting has entered into a

contract with' Sportech/DraftDay, who already

takes care of our horse wagering. They're also in

23
\

24

/
i
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2 the fantasy league business. So, we're getting

involved as' soon as it's deemed whether it's3

legal: or not. We've been working on this for4

months before the Attorney General got involved5

because we're going to proceed with this6

business. We're getting into sports leagues:7

football, baseball, soccer.8

9 ASSEMBLY MEMBER ZEBROWSKI: Do you

envision yourself and .1 guess this DraftDay is10

the company you've set up; do you envision11

yourselves running the operation just like right12

now we have other companies — DraftKings,13

FanDuel, Yahoo, etc.; you're going to be like14

them but you're going to be running the New York• 15

•type operation?16

That's correct17 MR. NOLAN:

18 ASSEMBLY MEMBER ZEBROWSKI: Or would you

be having all these entities at your brick and19

20 mortar locations?

21 we'll have our own. WeMR. NOLAN: . No,

signed on with DraftDay, who is across the entire22

country. It's one of the larger ones, like23

DraftKings and FanDudl.'But it would be a white .24
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2 label; So when you went on, it would be:' 34 Rush.

3 It would look like you're on our website but
r .

you're playing against people in the entire4

5 country.

6 ASSEMBLY MEMBER ZEBROWSKI: So,
v

essentially are you asking us to just sort of

create a monopoly in New York State, where this

7

8

DraftDay would be the only fantasy sports9

operator in New York State?.10

Not at all. No, we'reMR. NOLAN:11

getting into the business to compete with

everybody.

12

13

A ASSEMBLY MEMBER ZEBROWSKI: But if we14

limited it to just the brick and mortar OTB

' operations, then how would people participate in

15

16

the other companies?17

I'm not asking to limit it18 'MR. NOLAN:

to that. I'm asking to allow that when you're19

^ making the regulations.20

ASSEMBLY MEMBER ZEBROWSKI: Oh, okay.'21

22 MR. NOLAN: Yeah.

23 ASSEMBLY MEMBER ZEBROWSKI: So, all

24 these other industries would be allowed to
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i2 operate as they currently are over the internet

but you would also be able to have this company3

at the OTBs locations?4

Correct. That's correct.5. MR. NOLAN:

ASSEMBLY MEMBER ZEBROWSKI: Okay. So,6

it's not eliminating —7

MR. NOLAN: But we could offer brick and8

mortar sites. But I would like for the Panel to9

consider that if somebody in Erie County, which10

is a member, is making a bet at DraftKings or11

FanDuel, that somehow in some way part of that is12

coming back to either Erie County through Western13

14' Region Off Track Betting or directly to Erie

County because they're dealing’ with the social

problems. That was the structure of the whole OTB
'system to begin with; why they didn't have

private businesses doing sports wagering in 1973

and making money off it because they wanted the

municipalities to have that money.

15

16

17

18

19

i20

21 So if in fact this goes in this

22 direction, we are going to be part of it. Our

23 plan six months ago were to be up and running

24 right now competing against FanDuel, DraftKings
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2 and we believe in open business. But the only

3 downfall is if somebody makes a bet in Erie

County now through OTB, that mgney is going back4

5 to Erie County to take care of the social issues.

Where DraftKings or FanDuel, that money is going

to their headquarters and never coming back to

6

7

our community. So, we're bearing all theifi social8

• issue's. So, we have to make that work somehow.9

ASSEMBLY MEMBER ZEBROWSKI: Okay, I10

understand your proposal a bit better now. So,11

you're looking to be able to participate in the12

industry from the OTBs. But you're not looking to13
, I

• limit the- participation as it's going on now,14

where people are using the. internet, their15

phones, mobile devices, laptops, computers from16

their homes.17
' 18 MR.’ NOLAN: That's correct.

19 ASSEMBLY MEMBER ZEBROWSKI: Okay, I

understand.20

21 MR. NOLAN: That's correct.
22 ’Thank you.ASSEMBLY MEMBER ZEBROWSKI:

23 And furthermore, to expand

on that, as we did the ADW legislation and we ran

MR. NOLAN:

24
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across this; where Western Region Off Track2

Betting has internet betting but then there was -3

people in Kentucky that had it. And so if4

somebody was taking a bet in Kentucky from a5

person in Erie County, that money would just go6

to Kentucky and nothing would come back. That ADW7

legislation now allows a percentage to come back8

to that Off Track Betting, which then makes its• 9

way back to say Erie County to take care of that.10

So, I think that we could think about a portion11

of that, very small; but we have to be cognizant12

that' when somebody's betting from a certain part13

of the State, that we make sure that local14

municipality is reimbursed somehow.15

16 ASSEMBLY MEMBER PRETLOW; Mr. Garbarino?

ASSEMBLY MEMBER GARBARINO:17 Yes, thank

18 you, Mr. Chairman. Mr. Nolan, a quick follow up.
With your agreement with DraftDay, are you pnly

. managing the New York State or the Western OTB

19

20

21 residents' part of that? If someone's on DraftDay

and they.'re in California and they put in a

fantasy football team; you're not getting,

22 .
23

' 24 Western OTB's not getting a piece of that,
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/2 ' correct?

3 MR. NOLAN: Somebody from California

4 • could make a bet on our website, when it's

5 actually called 34 Rush Fantasy Sports .dot com. •

6 Somebody in Texas or California threw a tadio

show, if Thurman Thomas is on, ma.ybe he's on ESPN

and he's pushing this; they .could make a bet in

7

8

California and Texas on that website and it is9

nationwide.10

ASSEMBLY MEMBER GARBARINO:. So that it's11

not being done through — you guys are creating12

your- own website?13

MR. NOLAN: Correct.14

ASSEMBLY MEMBER GARBARINO:' Okay, so15

it's going to be run through you.16

MR. NOLAN: Correct.17

ASSEMBLY MEMBER GARBARINO: Alright,• 18

• okay. Thank you very much.19

MR. NOLAN: Okay.20

ASSEMBLY MEMBER PRETLOW: Any others?21

22 Thank you very much.

23 MR. NOLAN: Thank you.

: 24. ASSEMBLY MEMBER PRETLOW: Mr. Stephen
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2 Shafer? Oh, it's a panel: James Maney and Les

3 Bernal. How are you? We meet again. Who's the

ringleader here?4 .

. 5 • MR. STEPHEN Q. SHAFER, MD, MPH;
' CHAIRPERSON, COALITION AGAINST GAMBLING IN NEW6

YORK: I get to lead off. My name is Stephen7

Shafer. Thank you very much to the Committee here

for your long enduring attention to this

8

-9

question. I chair a Coalition Against Gambling in10

New York, an all-volunteer organization11

registered in Buffalo since 2007. Our members12

have different philosophies about gambling.. The13

mainstream holds that not all gambling is bad for
' society or the individual. A March madness pool

14

15

where a hundred percent of entry fees are paid16

17 out to the winners, a game of cards among true

-friends,18 a bet on whether it was Yogi or Casey •

19 who made a certain remark; these actions don't

bother us.20

21 What does and deeply is predatory

gambling; gambling in which some party profits

. predictably over time by preying on others. That

2 2

23

24 party can be the house or sharks or both. I think
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2 the AG is entirely right that daily fantasy

sports or the DraftKings and FanDuel is gambling3

under New York State law. Payback depends on a

future contingent event that the person placing '

the stake cannot control. That person does

4 .

5

6

‘7 control the selection of his fantasy team but not

the actual performances of the component athletes8

from which the outcome of the contest derives.9

A horseplayer uses skill to decide which10

horses to pick for the trifecta. But where the11

horses place that day is not in her control. No• 12

one denies that's gambling. Assuming DFS is

gambling, it is certainly illegal. We don't have

to review that. There is no exception for any

13

14

15

kind of betting on sports, either live action or16

fixed odds in our Constitution; no exception for17

internet gambling.18

The business model, of iPoker and online. 19

fantasy sports is similar to that of a casino or20

State lottery: Recruit people through their hopes

of payoffs greater than investments. Keep their
• *

loyalty with frequent small payouts and tidings

of rich payoffs to others. Replace them as they

21

22

23

24
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burn out, gp broke or jump ship. Result: Some,2

3 far from all, of the players become problem

gamblers and addicted gamblers. They damage even4

. wreck not only their own lives but of those5

around them, the hidden victims of predatory6

gambling: spouses, children, parents, in-laws,7

siblings, employers, employees, clients,8

neighbors.9'

With casinos and State lotteries, half10

the revenue, sometimes more than half, comes from11

problem and addicted gamblers, who make up maybe12

12 percent of the gambling population. Their net

losses are drained from someone else by deception

13

14

or bullying or crime. These gamblers need help;15

so in greater measure because there are far more16

of them to those they are ripping off.
’My organization has great- respect .for

clinicians and peers who help problem gamblers

day to day. Our focus however is stop expansion

of predatory gambling. That's why we hold the DFS

and all forms of so-called iGaming are illegal

and should stay that way. That's why we support

the AG's stance.

17

18

19

20

21 •

2 2

23

24
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There are differences between the model2

3 for iPoker and online DFS on the one hand and

that for casinos and government-run lotteries on4

the other. In the first group, players pay real5

6 ' attention to the action.- Some win more

consistently than others through preparation like7

scripts in DFS or mental probability calculations8

in iPoker. This is skill.9

' 10 In the second . group, no decision making

is needed beyond which card to. pick or which slpt

machine to go to. In -poker and iPoker and DFS,

newcomers have no idea how they will fare. They

don't know how their skills stack up to those of

11 .

12

13

14

15 other players, most of whom are strangers:

Moreover, chance has a big role. The16

game board changes day to day, hour to hour. They17

18 may know the amount of the prize of the game

they're about to enter. But they're really less• 19

informed about their chances of success and slot20

21 players who know they can expect long-term about

88 to 93 cents back for every dollar they put in.22

23 In iPoker and online DFS, there are two

24 types of predator: the house or operator, which
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2 takes a set percentage of the pot or a piece of

the hold; and the elite stratum of well-prepared3

4 pros or near pros who pocket most of the money
• . /

bet by everyone.- In the 'typical casino or State

lottery set up, the slot machine; the house is

•
• 5

6

’the only predator, setting its expected payout

percentage as it sees fit under regulation.'
7

8

Operations with player predators,. .9

sharks, need prey — fish, to contribute to the10

betting pool or join the poker game to fill those11

slots that we'heard about need to be filled for12

each game. Heavy advertisement with upfront13

incentives is the way to get new fish. Fish may14

know a lot about their sports but few can match

the preparations of the sharks. Some fish will

15

16

fall into the cycle of chasing losses that spells17

i8 problem gambling.

If there are indeed 500,000 daily19

20 •fantasy sports participants in New York State and

21 we've heard numbers larger than that for all the

groups combined; then it is likely there are or

will' be soon at .least 20,000 problem gamblers and

.addicted gamblers among them, among the 500> 000.

22

23

24
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2 I surmise that the distribution -of

3 players' losses and net wins is different from

that of a casino or lottery in DFS.4 ~ In casino or

lottery, a small fraction of users who are the5

most involved, that is invest the most time and6

.money, provide the lion's share of gamblers' net7

losses: the house's net win.8

In DFS, the biggest investors are the9

few sharks who divide among themselves as their

winnings nearly all the pool's bets. The

investments of problem gamblers and addicted

10

11

12

gamblers are perhaps not as over-represented in13

the winners.' pot, as they are in the gross gaming14

revenue of a casino or State lottery. In that15

the AG's action in ordering a shutdown of16 sense,

17 DFS is consumer protection, as well as an effort

to prevent the cultivation of problem gamblers.• 18

Why don't we see many problem gamblers19

or members of their circles here today? Why do20

most complaints voiced to the media about DFS21

relate to how the player was cheated or had22

23 winnings withheld, not how he was suckered into

24 layers of debt and despair? One, most problem
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gamblers and addicted gamblers are in denial at2

any given moment. Second, the culture of recovery3

says: Don't make the casino, game, track,4

whatever responsible for your gambling problem.5

You take responsibility -. This keeps current and6

recovering problem gamblers from taking a public7

stand against gambling.8

The many victims of State-sponsored9

predatory gambling who are hot gamblers10

themselves, the collateral - casualties the11

families and friends; they need not be gambling12

neutral but are often too ashamed or guilty to13

14 speak out against the casino or the operator.

Thus, , DFS • and longer established forms15

of internet gambling, not legal in most states,16
\

17 •like iPoker, have great potential for harm that

18 reaches beyond the ostensible victims, beyond the

problem gambler-s themselves. That is why they are

illegal.

19

20

21 To legalize illegal activities and.

22 regulate them is not a solution in my opinion. It

gives government a conflict of interest. Tight23

24 regulation lowers profit margins arid hence
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2 government's share. When DFS have been

unequivocally recognized in New York State courts3

as gambling and therefore incontestably illegal,4

the Legislature should not cure' these companies5

by legalization and regulation. Thank you.6

7 ASSEMBLY MEMBER PRETLOW: Okay.

8 MR. JAMES MANEY, EXECUTIVE DIRECTOR, NEW

9 ' YORK COUNCIL ON PROBLEM GAMBLING: Good

afternoon.- I just want- to make three quick10

points. My name is Jim Maney. I'm the Executive11

Director of the New York Council on Problem12

Gambling. I have been in the problem gambling13

field since 1996. Before that I ran an in-patient14

drug rehab.15

In 1987, the drug of choice was crack16

cocaine. So most people that came into our17

facility were suffering from abuse of .crack

cocaine. When I took over the gambling field in

18

19

. 20 1996, the majority of folks that were in for
•

21 services were horseplayers. And then when the

racinos opened and the casinos opened solely in

New York, more folks came who were having

.22

23

24 difficulties with that.
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2 So my first point is I think what we're

3 going to find out- is as the years go on, the more

folks that are involved in fantasy daily sports4

betting or whatever it's called; we're going to5

be seeing them in treatment soon. It just seems6 .

like when we make it available 'and .make it more7

normal; availability opportunity makes8

problematic when we have addiction.9

Alright, so now you think about it. The10

ability to gamble on your phone is so secretive,

right; we need to make sure the vulnerable

population, our kids, who is going to do the

11

12

13

compliance checks on this? Who's going to monitor14

so our kids are not involved? What about the15

folks that have mental illness, alright?16

' 17 We have different groups of folks. We

have folks that don't gamble. We have social18

gamblers.' We have problem gamblers'. We have19 •

pathological gamblers, And we have professional

gamblers. Professional gamblers and not to point

. 20

21 *

22 at you but are folks that get involved with it;

they're not going to have problems. They play23

24 because they enjoy the statistics of it, alright.
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2 We'd always see when the Texas HoldEm

.3 Poker, Texas Poker was big and we had parents

4 come in and say: My kid is going to be a

professional Texas HoldEm player but he's having5

some problems. And I said:6 I've never seen a

professional - gambler need help. Why? Because they.7

don't play it for’ the thrill or the excitement.8

What we have to do with this,9

truthfully; what we have to do with this: We have10

to do a study and I know you guys hate studies.11

But we have to. do a study. The information that12

was given out today by the industry talked about13

the 75. percent of the folks that only bet $3 a14

day or $20 a week. What about the other 25• 15

percent? How much are they playing and how much

are they losing?

’ 16

17 •

Who's losing all these millions of18

dollars that they're giving out in awards? And19

20 winnings, who's giving them? We don't know the

21 answer to that. I don't know the answer. Nobody

22 up here knows the answer.. But I think for us'to

23 do good social policy, we better do a social

24 impact study on who's losing and what are they
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2 doing as a result of their losses. Where are they

3 showing up? Are there problems as a result of

this? I would say there has to be because a lot4

. of money is being lost. A lot, a lot, a lot of5

money is being lost. People are making millions6

of dollars, these people that are running these

organizations. Whors losing it? And where are

they showing up? And. do we know that?

7

8

9

So as we go to regulating and that's not10

our deal is we don'*t .take a stand forour deal;11

or against gambling but we have to know what's .

happening on the social impact of this. So if I

12

13

could ask two things, I would ask: If we could do

something about getting some research about - the

14

15

folks, the social impacts really, the negatives16

that are going on as a result of this gambling17

and so we could make good social impact studies?'18

19 I will submit this,, which is the

National Council on Problem Gambling Fantasy

Sports Consumer Protection Guidelines that you
»

have. I'd like you to take a look at that as you

20

21

2 2
V

implement things. And the third thing I just23

think is when we take a look at just the norms;24
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2 . we take a look at the advertising that's been

3 done recently. It'.s so funny about this is

4 fantasy but it's become real hasn't it? It's

become real over the last few months, hasn't it? -5

No longer is it fantasy that people don't know6

about. We all know about this now and we're7

getting educated more every day.8

So I think when we talk about what the9

norms are, it's still determined as a' 10 even

from industry especially, that it's a harmless11

behavior. Right? Think about until recently there12

was nothing on their websites regarding problem

and pathological gambling. Nothing. Because to

13

14

determine - if it's gambling, which we all know

. this event is gambling; I mean, it's gambling,

15

16

alright.17

And I'll tell you one quick story. I18

19 remember a guy told me he loved the horses — a

friend of mine, gotten problems. So I was doing20

gambling treatment. I said: You know what? You21

love the horses, don't you? Let's go up. So I

took him up on a Tuesday, on the dark day and I

• made him stay there all day to watch the horses

22

23

24
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2 work out. Guess what? He said: This is the most

boring thing in the world. He only liked the3

horses because he could gamble on it.4

So we got to make sure if we're going to5

protect the public that we do good policy.6 •

Alright, because this is going to only increase.7

In my estimation, looking at these, the platform,8

it's beautiful. And being a jock, if this was 409

years ago, my God, to pick players and to watch10

and be able to; I believe more -people are going11

to get involved in this every day. Alright, I12

believe it's going to really skyrocket. And with13

that is going to happen problematic stuff. So .114 •

thank you very. I appreciative it.. 15

16 ASSEMBLY MEMBER PRETLOW: Mr. Bernal?-

17 MR. LES BERNAL, NATIONAL DIRECTOR, STOP

18 PREDATORY GAMBLING: Hi. Good afternoon. I'm Les

19 Bernal and I'm the National Director of Stop

Predatory Gambling. We're a national network of20

individuals and organizations whose mission is to21
/

rollback state-sponsored predatory gambling. And

I just want to’ mention that we're what's called

transpartisan. So we're beyond partisanship.

22

23

24
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2 We're probably the most diverse political

3 movement in America. And it's a pretty amazing .

experience to be a part of- it.4

So I just want to take ten seconds to'5

6 tell you one story about how I got involved in

this issue. Then I just have a few points to• 7

share with you this' afternoon. So briefly how I8

got involved in this issue: I played sports.' I9

10 coached sports for much of my life. I was a

college basketball coach. I was a high school11

basketball coach and it was part of my being.12

Part of that culture a lot of times is gambling.13 .

Right? I wouldn't think twice to go in a local14 .

horsetrack where I lived. I grew up • in the State15

16 of Massachusetts, where the lottery was like the

paint on the wall. You know, it was something I17

18 • never questioned.

And even when it comes to this stuff,19

20 back when I was a kid; Sporting News, it used to

have in the back of the Sporting News,21 it says

22 Rotisserie baseball was taking off. You could

23 sign up and do these mail-in leagues. And so I

24 . used to wash dishes during the summer. I'd take
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2 some of my dishwashing money and I-'d participate
• t

3 in one of- these leagues. And I didn't do it for

money. You did it for pride. You did it for the4

sport of competition. It was fun. And that's what5

we did.6

So I've been .so-called fantasy sports7

for almost 30 years, 35 years. So I know a lot8

about this. And it's remarkable to hear some of9

. these extremely well-paid attorneys talk about
, «

what season-long fantasy sports are in'their

10

11

terms. But what got me hooked on this issue was12
. /

about 11 years ago I read a cover story in the

New York Times Magazine. And it was written by
. . «

Gary Rivlin and he did a story on slot machines.

13

. 14

15

And one of the stories in that New York16

Times Magazine cover story is he went out to IGT,17 •

which is the number one maker of slot machines'in18

19 the country. And he's going around talking to the

employees asking - them questions: Sir, do. you play20

21 the slot machines that you make? Do you , play

22 them? And to a person, none of them played the

machines.23

24 And then for those of you who - remember
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.2 this article, it's one of the most memorable

things I've ever read in my entire life'on any

topic; he goes up to one final employee and he

3

4

says; Sir, do you play these slot machines that5

you make? And the employee looks a New York Times
*

#

reporter in the eye, spits on the floor and he

• 6

7

says: Slots are for losers. Slots are for losers.8

So the reason why that statement means so much is9

to someone who used to work inthese losers10

politics; these losers are your constituents.11

12 Okay? These are my neighbors. These are my family

members. But these are your constituents. Okay?13

And in the DFS business, in the world of14

daily fantasy sports, they don't call them15

. losers. They refer to them as fish. Okay? There's•16

sharks and there's fish. And the way this .17 .

business model works is having an enormous amount‘ 18-

of fish. So what's amazing about this phenomenon

of predatory gambling, where they don't play the

19

20

21 slot machines or any of these other forms of

22 gambling; it's to a person, almost every single

• gambling operator, they don't gamble.

They'11 stand up here and tell you what

23 "

24
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2 a great thing it is for your constituents to do.

3 What a great thing it is for the State of New

York. But almost to a person, none of them use4

their own money, lose their own money gambling —5

on commercial gambling. And if that's not a6

ripoff, I can't think of . a bigger ripoff than7

that. And it holds true again for companies like8

DraftKings, where the Boston Globe just reported9

that Jason Robins and the other two founders10

aren't gamblers. Yet they're here telling you:11

Let's bring this into New York. This is good for12

your constituents.13

There are several points I want to make14

just briefly here. Today, we kept talking about15

16 the question of: How many DFS players are there

in New York? Many of you asked great questions.17

throughout the day today; a really interesting18

dialogue, you had today. So the DraftKings' •19

20 attorney, I heard him say: One time they have

21 175,000 players who've ever done - DraftKings. One

22 time, that does not mean regular players. One

23 time there's 175,000 players. .

24 Yet, the rest of their attorneys keep
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2 saying: There's three- million people. They're

3 deliberately blurring the lines between

traditional season-long games’, which most people4

did for fun or informally just for the pride of5

playing and beating your college roommates or6

your neighbors or coworkers, whatever it is.7

They're deliberately blurring those lines to make8

it sound there's a bigger constituency for this9

than there really is.10

But there's no grassroots movement for11

this. This isn't being driven by grassroots12

citizens, constituents in • your .district. It's

being driven by very powerful financial

13

14

interests, who are going to stand to make an15

16 enormous amount of money from this.

17 So there's three questions I want to

leave you with as you analyze this issue. And I18

19 think it relates to all the other forms of

20 government-sponsored predatory gambling that New

York is in the business of. And the questions are21

22 this? Does this business practice of DFS, does it

23 benefit your constituents? Does it benefit them?

24 We haven't heard the word; for four hours of
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2 testimony, all these guys came before you, not

3 one .of them said the word, constituents. Does it

4 benefit your constituents?

And more specifically, does it increase5

rising, inequality of opportunity in your6

districts or does it lessen it? Does it lessen7 .

it? Does it increase rising inequality or does it.8

lessen it? Those are the big questions. This is9

why it matters so much. It's not a debate about10

gambling.11

It's a debate about our society and12

giving people real opportunity. And there is no13

debate, whether it's casinos, whether it's14

regional casinos or whether it's state lotteries;15

that government-sponsored gambling has targeted16

economically depressed areas. So it's going to be

’the poor folks in your State, the less well-off

17

18

folks in your State who are playing these things

and .who are losing their money.
19

20

New York State sell’s a $30 scratch21

ticket. It sells a $30 scratch ticket. Alright,22

23 so when' we talk about regulating gambling, you

24 would think the benefit of New York being in the
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2 gambling' business would be to protect consumers.
3 But we're selling $30 scratch tickets in thd

4 poorest neighborhoods, in the poorest census

5 tracts of the State. I mean, how is that

6 regulation? That's exploitation is what it is.

And so the reason why this matters so

• much for .the regular people in your district is

if you make less than 25 grand a year, people see

7

8

9

this- is the best way for them; you talk about day10

trading, I mean, if you make less than 25 grand a11

year,, almost half of those people think the most

practical way to build wealth in this country is

12

.13

to play, the lottery. We all know the term of Hail

Mary Pass, right? This is the Hail Mary

14

15

investment strategy perpetuated by State16
C

government. And it's .wrong. And it doesn't17

• matter, republican or. democrat, it's unjust and18

it's contributing to rising inequality in our19

20 country.

21 .So the last two questions here I ask you
. * I

V

to raise is and we hear a lot about people do22

23 this for fun, right. All these very well-paid

24 attorneys were saying this is all for fun, right.
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2 So, I respectfully ask you, every person you meet ,

who's a gambling promoter, I want you to ask them• 3

this question: How much money do you make; how4

much of your profits do you make from people who5

use gambling for so-called entertainment,6
!

purposes, people who practice responsible,

gambling? Ask them that question.
And I've asked every, casino executive on

7

8

9

I'm on a panel with; I always ask them that10

question. Do you know what they say? Well, we11

don't know. We don't know. But they'll stand up

and say: Oh, -it's only one percent have a
I

problem. It's part of the dishonest PR narrative
*

behind this; whether it's your State lottery,

12

13

14

15

whether it's the regional casinos that are here.16

1.7 The reason why they don't want to answer

that question is because; an MIT professor,18’

19 Natasha Shull wrote a book called Addiction By

Design, which focused specifically on. electronic '20.

21 gambling machines but this study she represents

22 there holds true for almost all forms of

23 gambling: Seventy-five percent of gamblers who

walked into a casino exhibited so-called24
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2 responsible gambling behavior. But guess how much

3 money they contributed to the profits? Four

4 . percent.' Four percent of. the revenues came from

people who practice responsible gambling5

6 behavior.

7 So when State lottery officials or

regional casino folks stand up or the gentleman• 8

5 who was talking about: Oh, we have exclusions

lists and all this. The business model is based10

on the addicted, out-of-control player. It's11

based on that. And I'll tell you, anyone who12

wants to present a study otherwise or show me an13

independent study that's not funded by gambling14

interests that shows otherwise; I would quit15

tomorrow. I would stop this right now and say I'm16

totally wrong: But in eight years of doing this,

there hasn't been one study. So I respectfully

17

18

19 ask you to ask every person that comes before you

20 on that'.

21 And then the final question is this: We

22 keep talking about the gamblers, 'right. But two-

thirds of your constituents never gamble, either

rarely or never gamble. They never play the

23

24

• *
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lottery. They don't go to regional casinos.2

3 They're not doing DFS. So how does regulating

gambling; if you were to regulate this, how does4

it impact the two-thirds of your constituents who5

don't touch. government-sponsored gambling?6

What's great about being in New York is7

you have one of the best think tanks here in the8

country has done research on revenues from9

10 gambling. It's at SUNY Albany, the Rockefeller

Institute. And what they have done is, they've11

shown that the revenues, their analysis of12

government revenues consistently shows that over13

the long term, government's participation and14

promotion of gambling worsens State budget15

deficits.16

17 It worsens State budget deficits because

it's a gimmick. And that's why you started with18

19 $l-a-week tickets and now you're selling $30

scratch tickets. Now you're talking about20

bringing online gambling into every one. of your21

22 constituents homes and into every one of your

constituents smartphones. Okay? It's been a23

24 spectacular failure of government regulation of
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2 gambling. And New York's not alone. But I

3 respectfully ask you - to look at this with open

4' eyes and say: Is this in the best interest of

5 your constituents?

6 So with that, the last sentence, I'll

share this with you is: So you may ask me,7 so

8 what's the answer, Les? If government didn't do

this, what do we do? How do we deal with9

gambling? The best public policy towards gambling10

is, whether you're a republican or a democrat, is11

12 attempt to contain it. So if we don't promote it,

we don't advertise it; so sure people- are going13

to do gambling but it shouldn't be advertising on14

NBC network 24 hours a day. We shouldn't be doing15

direct mail into people's homes, incentivizing16

people with free slots play, like the regional17

18 casinos do here in New York. We shouldn't be

19' selling $30 scratch tickets. Okay?

And if we did that, talking about20

21 meaningful reform to improve the quality of

22 opportunity for all citizens in our country,

23 including here in New York; it would be a big

24 step in that direction. So with that, I
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2 . appreciate the opportunity to say a 'few words

3 • today.. Thank you.

4 ASSEMBLY MEMBER PRETLOW: Well, thank

you to the three of you. With your comment about- 5

the Hail Mary pass, I think the Green Bay Packers6

have a different opinion on that. And secondly,- 7

we're not here to talk about permitting or8
!

legalizing online betting. The fact of the matter

is it's here. And if it is indeed legal, then I

9

10

think your interests will be best served if we11

If it ishave some form o-f regulation on that.12

deemed illegal, that's another, story. I don't13

know where the courts are going to go and I'm not14

• going to make any guesses on that.15

I met with Mri Maney .on several16

occasions and he'll attest .to that, I would hope.

And I do have strong feelings toward helping

people that are experiencing problem .gambling. I

17

18

19

. think that the fund .that the State of New York is20

21 or has been underfunded. One of the things that I

insisted on is that with the advent of these new22

casinos, that $500 per machine, which is going to23

go toward problem gambling or help - for‘24
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2 individuals who are experiencing problem

3 gambling.

4 If we do have to allow this fantasy

• • sports; they're assuming or they're saying that5

they're n,ot gambling; so they don't want to refer

you to a problem gambling site. I guess I

6

7

jokingly say:1 Would you refer people to a problem .
' 8

entry- fee site? But it is what it is. And I think9

that anyone that puts down money to get something10

is gambling. That's basically what it is. Unless

you're purchasing something, which they're not

doing. So I do have like I said strong feelings

toward trying to help those with gambling

problems, gambling addiction and I'll use that

11

12

13

14

15

16 word.
. »

• 17 I don't want to see any minors gambling.-

They have to prove to us that they do have a18

19 - method to stop underage individuals from

20 gambling. They say they use this third party

21 source. I don't know how 'reliable that is. There

22 have been instances where minors have taken their

23 parents' information and put' it on the website

24 and have gambled. And if you know your parents
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2 well,' you could probably answer questions like:

3 Where do they work? And when were they born?

Which are some of the questions that they ask to4

prove that you are who you say you are. But we5

don't want that to happen. And I don't want to6

see minors , getting involved in any form of7

gaming. So with that, do we have any questions? •8

Mr. Palumbo?9.

ASSEMBLY MEMBER PALUMBO: Just to10

reiterate and I think the Chairman brings up an11

' extremely important point. And my Committee being12

Consumer Affairs, those are always very13

significant concerns. I know Chairman Dinowitz is• 14

very, very cognizant of rehabilitative services15
S

I think in the event that thisand so forth. So,16

train has left the station, the horse has left17 -

the barn, pardon the pun; but if it has, that I18

think that we'd , really like to see some input19

from you gentlemen regarding ways that we can20

21 force them and mandate and regulate.

22 And I know we don't like to use those

words but with such a situation as gambling - or23

24 games of skill, however you would like to
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2 characterize it; it's extremely important that we

3 provide and require those that end Up in New York

4 State commerce, that we require them to provide

the availability, different notifications,5

6 disclaimers; however we think that would

7 appropriate, that your input would be certainly

greatly appreciated. And I'm sure this8

9 conversation will continue but thank you,

10 gentlemen.

11 ASSEMBLY MEMBER PRETLOW: Mr. Murray?

12 ASSEMBLY MEMBER MURRAY: Thank you, Mr.

13 Chairman. Let me start by saying this. I very

much appreciate your passion. But I don't14

• necessarily appreciate some of the assumptions
*

t I

that seem to be made. One of those is regarding

15

16

'the entertainment aspect of daily fantasy sports .17

18 or season-long fantasy sports. The entertainment

19 aspect of this: I mean, anyone of you gentlemen

20 can answer this question for me. Have you seen

the movie Creed?21

22 MR. BERNAL: Not yet.

23 MR. MURRAY: No. Okay. Have you gone, to

24 a movie where you thought this was going to be a
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2 great movie and you get in there and it's a bomb?

3 It was terrible and you don't get your money

back. And you threw the money - away. And ticket4

prices now, popcorn, soda, you bring your wife;5

$50 easily you're dropping on this. You ‘don't get6

• it back. You went for the entertainment purpose.7

You didn't go expecting to win something back or8

getting something back.9

10 When I play, I play for the

entertainment aspect. If I win, fantastic, that's

great. Now I will, say again I understand that

11

12

13 there are those who have problems and addictions.

We don't shut down Amazon or eBay; we don't get'14

rid of the Home 'Shopping Network because, people15

have addictions to shopping.- We don't, shut it. 16

17 down. We try to help them but we don't shut it

18 down.
19 Now you had ,made the comment about the

20 two-thirds; I think you stated that two-thirds of

21 the people don't gamble. So we're talking about

2 2 one-third of the population then. So we're going

23 to shut down an industry enjoyed by many because

24 one-third of the' population may be susceptible to
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• 2 problems? Again, I don't think we shut it down. I

don't think we take the drastic approach,3'

4 ‘ I think oversight is needed and I've

said that before. I believe we do need oversight.5 .

6 But' to completely take it away because there may

7 be problems/ I think is the wrong, approach. If we
\

took that approach with everything, as I said,

we'd have no eBay; we'd have no Amazon; we'd have

no Home Shopping Network.' We could take away a

8

9

10

long litany and list of things and eliminate it11

for the fear that it might be a problem for12

someone. But we can't go through life in that13

14 • manner.
So again, some of the assumptions that I15

think are made over and over- again about, as you16

said: How many of these guys that were here' today17

actually play? That's irrelevant. What's relevant

is: Are people playing, are they enjoying it 1? And

18

19

20 what are they doing it for? I joked with my wife;

I said: I'm going to quit my job and I'm going to

play this. This is fun. But it was a joke. I'm

. 21

22

23 not. I understand for some it's not. But for '

24 most, it's entertainment. It's enjoyment. So just
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2 the. prospect or the assumption otherwise, I

3 personally am offended by it. And I don't think

4 we shut down an entire industry because of it.

I'd like your reaction to that.5

MR. BERNAL: The so-called people that6

. play casually, okay, like yourself, they make up' 7

roughly 75 percent of players. I think even he8

said , a stat today, that the DraftKings said 759

percent of their players are these small dollar10

folks. They make up four percent of revenues. The11

reason why gambling has been illegal historically12

in our country and in New York; the reason why a13

constitutional prohibition is because it's a14

financial damaging activity for people when you15

do it for profit. •16

- So there's a difference from you having /17

18 a thing in your office where- people are joking

19 and having some gambling. But to be advertising

it, to suggest that it's even remotely similar to
i

Amazon; I'm not aware of anyone who's ever jumped

20

21

22 off a parking garage because they were addicted

23 to Amazon. From an addiction standpoint, - a

24 gambling is highly addictive and a destructive
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2 form. How many people are in prison in New York

3 State because they had a shopping addiction?

4. I would sayASSEMBLY MEMBER MURRAY:

that there are some that lock themselves in the5

throws of depression, lock themselves in their6

apartment or house and they're shopping on Home7

Shopping Network. That is real. That is real.8

That happens. Again, it's not prevalent but it9

happens, just as this happens. But you don't shut10

down everything because of it.11

If I buy my 12-old-son a ,

tablet for Christmas, off of Amazon and I give it'

12 MR. BERNAL:

13

to him; no one buys a tablet who's going to have14

any prospect of life-changing riches. This is15

marketed as a chance for you to change your life16

and it's rigged against you. These are rigged17

18 games. These guys, you're talking about sharks,

19 you can't win in these games the more you get to

play it. They don't make money from the casual20

21 player. It's about the repeat player playing big

22 amounts of money.

ASSEMBLY MEMBER MURRAY: Well, again,

when.you say who can't make money from the game;

23

24
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2 I'm not again nowhere near a pro orI mean,

3 - anything like this. But I'm a little ahead so far

this year and I'm having fun doing it and I'm not4

losing. But I will give you this. Let's turn to5

the New York State Lottery because this again,6

this is something that really annoys me when it7

gets brought up and the AG brings up that this

advertising is misleading and all of this because

. 8

9

they had some people there giving testimonials10

that., they won. Let me read you the tagline of11

12 Lotto, New York State Lotto.

13 Yeah, we're in agreement on .• MR. BERNAL:

this. •14

MR. MURRAY:15 The tagline: making more

16 New Yorkers rich than any other game; that's not

misleading? So I'm supposed to differentiate
\ , •

between the two? So I guess what I'm saying is:

Again, unless we're prepared to eliminate all

17

18

19

20 gambling in New York, I think targeting an

industry like this,21 like we're trying to do with

22 DFS is simply wrong. And 1' think regulation is

and oversight is the proper way to go. •23

24 MR. BERNAL: Your advertisement that you
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2 just referenced, we are a hundred percent; that

3 advertisement the State Lottery does should be

4 shut down immediately. The fact that your State

sells $30 scratch tickets in poor neighborhoods5

6 is outrageous. So the answer to your question is:

Yes, you - should be taking immediate action as a7

State government to protect the interests of your8

constituents from arguably the most predatory9

business in the country today, which is predatory10

gambling in every neighborhood, every poor11

neighborhood in this country.12

1'3 Are there anyASSEMBLY MEMBER PRETLOW:'

other questions? Gentlemen, thank you.14

MR. SHAFER:' Thank you.15'

ASSEMBLY MEMBER PRETLOW: Kevin .Cochran?16

Thank you. for waiting.17

18 MR. KEVIN COCHRAN, SENIOR LEGAL ANALYST,

19 My pleasure. Okay. I willGAMBLING CONFERENCE:

try to be. quick. I realize we've been here; but I20

think this would be a good time for me to give21

22 some of my testimony. What I aim today will be to

23 give the Assembly the tools it needs to move

forward or at least help them in their process24
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2 for when they step forward as to what type of

regulation is out there in different states; what3

type of legislation is. out' there in different4

5 • states.

If we're going to look at it, there's

about 15 'states that have introduced legislation

in some capacity in 2015. We expect that number

• 6

7

8

to jump to at least 20 in 2016. Whether or not a
#

bill passes is uncertain, as was the industry not

even in the spotlight let's say six or seven

9

10 •

11

12 months ago.

13 If you look at examples of where real

action has taken place, obviously you have states •14

like Nevada, that have qualified fantasy sports

. as some type of sports betting. You also, see the

United Kingdom plays an important role here;

solely because they're the one place that - is

15 •

16

17

18

19 actually putting these companies through a

20 stringent licensing . process. On top of that,
•.•

21 they're requiring them to pay 15 percent of their

22 gross revenue and they're also charging licensing

23 fees annually ranging anywhere from $2,500 to

about $240,000, depending on the gross yield of24

Geneva Worldwide, Inc.
10,h Floor, New York, NY 10018256 West 38 lh



Page 261
1 COMMITTEE ON RACING & WAGERING ET. AL. 12-8-15

2 the company.-

3 In the U.S. we've seen five types of

legislation introduced so far. .I'm going to. run

through them quickly, listing th*em; and then I'll

4

5

6 go through them further explaining types of

legislation that we've seen and examples of each..7

So first, you have a heavy gambling style8

regulation. Next, you have a light touch or a9

self-regulation. Third, you have a carve-out or10

exemption from the state's definition of11

gambling. Then, you're going -to have a full12

prohibition. And finally/ as .was just mentioned,
*

there is a possibility to study the issue and

come back forward when you have a more clear

13

14

15

picture on the issue.16

17' So if you look at some of the gambling

'style legislation that has come out in fantasy18

19 sports, a good example is California. They have a

bill.that would put fantasy sports under the20

21 control of the California Department of Justice,

who has a role i'n regulating cardrooms in the22 •

23 state. They also have to pay'a licensing fee. and

a portion of its gross income to the state under24
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2 that bill.

3 Next, if you move to a light touch or

4 more of a self-regulatory approach, you look to

some of the places that the people on the first5

panel talked about: Illinois, Massachusetts,6

sometimes Florida. This is a set of guidelines7

that operators must adhere to and these include:8

9 age verification, self-exclusion, annual

independent audits. If you look at Massachusetts,10

it was drafted solely as consumer protection11

12 regulations. The beginning of the draft

13 regulations stated nothing to do with gambling

but it was: To protect Massachusetts consumers14

who play daily fantasy sports contests for prizes15

16 from unfair and deceptive acts and practices that

17 may arise in the gaming process.

18 If you look at bills that have been

19 passed in the United States around fantasy

20 sports, the only ones we've seen at a. state level

21 have been this carve-out or exemption language.

This is similar to one of your bills, Assemblyman

Murray, eliminating fantasy sports from the .

22

23

24 contest of chance definition. Kansas, for
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instance, in 2015 ran into a situation where on2

the Kansas Racing Gaming Commission's website,3

they had an FAQ stating that they believed'4

fantasy sports was illegal gambling in the state.5

The state then acted quickly through its6

legislature and remedied the problem by exempting7

the definition of what is considered a bet in the8

•state to specifically make fantasy sports not

fall under that definition. They were actually

9

10

able to do this by tacking it onto a bill that11

primarily dealt with charitable gaming in the12

13 state.

So far there have not been any states .14

that have passed a full prohibition on fantasy15

sports. While most operators are not operating in16

. 17 at least six states due to different. variations,

the major reason behind this is because of the18

19 general definition of gambling. One of the states

20 that comes closest is Montana. And in Montana
'21 they offer a pa-ri-mutuel style fantasy sports

game through the state's lottery and specifically

It is unlawful to wager on

a fantasy sports league by telephone -or by the

22

23 in the code it states:

24 i
I
;
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2 internet.•

3 The final classification is going to be

to study the issue. This was recently done in4

Washington State, where the Washington State5

Gaming Commission submitted its findings to the6

legislature and a few other key decision makers7

in the state earlier this month. Also8

Pennsylvania has a bill pending that would be a

major gaming change in the state if it were to

pass and they have required an official report on

9

10

11 -
fantasy sports to be issued.12

13 • Moving on,' some of these issues that you •

brought up, Chairman Zebrowski, about regulation14

that should be considered; I have a list of a15

16 couple of them too in my testimony. I'll try to

quickly run through them and then hopefully it up17

18 for questions to you guys, so we can get out of

19 here quickly.

20 One of the major issues is liquidity. So

part of the thing that makes these games so21

2 2 attractive is you can play for a dollar and you

23 enter into these giant pools. Now, if New York

24 itself is the only state where persons can enter
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2 the contest, the size of the pools will naturally

diminish. So therefore if legislation is to 'be

considered regulating fantasy sports in some

• capacity, it must be examined and thought about:

3

4

5

How to write the legislation so these bigger

prize pools can continue? So there's not

6

7

prohibitory language that would allow New York to'

partner with New Jersey to partner - with
*

Pennsylvania to continue to offer these big

8

9

10

prizes that are valuable to players.

Another thing would be player

11

12

13 verifications. I obviously work for a company

called Gambling Compliance. So we are familiar14

with gambling legislation and internet gaming in15

particular. In the U.S. the internet gaming sites16 '

in Delaware, Nevada and New Jersey have I guess

some of the strongest player verifications in the

il-

ls

entire world. They require you to give your19

Social Security Number while signing up. You go20

' 21 through a series of questions. You're geo-located

2 2 ' so they can put up a map and essentially they'll

be pinging you every so often so they know you're23

24 still within the borders of your state.
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States should really figure out who they

want playing these games.\ I know Chairman
1

Zebrowski again mentioned about athletes and

employees .and certain things like that. You also

want to figure out . what types of fantasy games

you want to have offered in your state. And this

is going - to be season-long versus daily fantasy

sports. How do you make' it regulatory language

2 '

3

4

5 -

6

7

8

9

that can sort of differentiate the two?10

Some of the state legislatures initially11

looking at it have talked about setting a number12

S.o if it's over 50of participants in a contest.13

participants or something like that is what's. 14

been talked about. There's no way you can offer a15

seaspn-long league with 50 participants and I'd '

be playing the backup quarterback for the Eagles

against the backup quarterback for the Giants and

16

. 17

18

I'd naturally lose that whole competition because19’

you'd have to share players.'20

21 The other issue is the different sports

that are offered. I know college was brought up

earlier and I believe earlier this year the NCA

2 2

23

had raised some .issues about bigger operators24
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2 offering these games on amateur athletes. Another

3 • one is golf. Under the Unlawful Internet Gambling

4 Enforcement Act's, the definition of fantasy

5 sports, there's a legal debate as to whether golf

6 actually qualifies. Some of our operators are

operating this contest, other operators are not. .v 7

If a state is going to legalize fantasy8

• sport or regulate it or authorize it, they have9

the ability to define fantasy sports. They don't10
ft.

necessarily have to take the Unlawful Internet11

Gambling Enforcement Acts definition while moving12

13 forward. They could potentially allow for

different types of gaming that they would allow14

and also outlaw certain types that . they wouldn't.15

Finally, I'd like to touch on quickly16

fantasy sports, the potential that legislation17

and regulation could have on other industries,'18

two of them in particular. The first one is19

20 • tribal gaming. New York has three compacted

tribes that offer gaming. I believe at 'least two21

22 of them pay a revenue sharing for the right to

23 offer gaming in exclusive areas of the State. If

24 New York is to regulate fantasy sports in some
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capacity, it should make sure that their laws do2

not impact any of these revenue sharing3

provisions.4

I know in Arizona in 2014, Arizona is5

definitely one of thpse states where most6

operators are not letting players play and7

legislation died that year because the8

legislature was not sure whether it impacted the9

tribal state gaming compacts. Also Michigan this
» *

year stalled one of its bills due to the fact

10
P

11

that they were waiting for input from tribes in12

13 the state to make sure that there were no issues.

14 • Second, if a state chooses to regulate'

daily fantasy sports, it could run into federal

complications under PASPA. Just briefly, a 1992

federal law prohibiting all states except four

15

16

17

18 from licensing or authorizing a lottery,

19 sweepstakes or other betting, gambling or

• wagering scheme based on the outcome of sporting20

21 events.

2 2 And attorneys and other people in the

23 gaming space have pointed to two concerns: The

24 first is whether a state would be considered to
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promote, license or authorize fantasy sports if
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2

3 it merely passed legislation to extend certain

4 consumer protection measures to fantasy sites but

it did not institute a licensing regime? And5

6 . second: Would DFS contests fall under the

definition of a betting, gambling or wagering7

scheme covered by the Act? This ends my testimony

and I am happy to answer .questions!

8

9

10 ASSEMBLY MEMBER PRETLOW: You've been

most informative. I want to thank you. I'm pretty11

12 sure you'11 be hearing from us or at least from

me in the near future.13

One of the things though that you did14

. bring out is that this is a much more complex15

issue than just saying: Make it legal. There are16

a - lot of nuances that are involved. And I know a17

18 lot of people on both sides of the aisle and I

19 guess are just saying: We want to do this or just

throw it out and make it legal. But those of us20

that deal with - this deeply know that there are a

lot of other things that have to be considered:

21

22

23 .How does it affect the compacts that we have? We •

24 have three compacts in this State. You heard
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2 earlier that the OTBs now want to get involved in

3 it.

4 We have right now a horseracing fantasy
\

5 sport website, which I looked at as Mr. Faraldo

was testifying. I don't know if you've .ever seen. 6

DerbyWars but it's basically a bookmaking site. I7

it. has nothing at all to do with picking a .8 mean,

team. Just like you pick three horses to win, if

I'mplaying winning the triple. So there's a lot

that has to go into this, a lot of thought that

9

10

11

12 goes into this.

13 I don't know how the courts are going to

rule. If the courts rule that what is happening14

is in fact legal, then we'll take o'ne direction.15

If the courts rule that it is illegal what16

17 ' they're doing,, then we'll go in another

18 direction. The fact .though remains is we will go

in a direction and both of those directions will19

20 include some sort of regulation and licensure and

all of that. So I just want to thank you for .your21

22 testimony and open it up. Any questions from the 1

23 Panel? No? So .you were , very succinct.

24 Or it's been four hours orMR. COCHRAN:
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2 something and everyone's trying to get out of

. 3 here and so I appreciate it too. Thank you so

much. But like I said, I do not envy you guys'
#

position because I know you have to figure out

4 k

i
:

5

who you'd want to license in this capacity. I6

know other states .have looked with commercial•7

gaming essentially coming to the state. You've

asked' people to invest a lot of money to have the

8

9 i

’ right to game in New York.‘10

So I know Pennsylvania for instance, the11

leader of the House Gaming Oversight Committee12

.13 has introduced bills trying to get casino

licensees in the state the first crack at sort of14

offering fantasy sports sites or'at least putting

fantasy sports sites under them in .at least one
• •/

of his bills. Because it's a group of people, in:

15

• 16

17

the casino licensees that they feel comfortable

dealing with to offer this sort of gaming

product. Because if you look at a different

18-

19

20

study, you can pull one out; it seems like after

listening to this testimony, there are way. more

21

• ' 22

studies than I was aware of. You could see that23

24 at some perspective there is some argument that
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2 monies coming from the casual player,. from either

3 a lottery or from commercial gaming or something

like this; no matter what study you'll look at,4

it'll flip that way. So, I do .not envy your

" position and look to help out as much as we can

5

6

moving forward.7

ASSEMBLY MEMBER PRETLOW: Well, the8

former individuals didn't want to answer the. .9

question -. Maybe through your analysis, you could10

• answer the question about: How much revenue11

they're actually taking in? Do you have any. idea?12

So, I. can't say for13 MR. COCHRAN:

certain but I believe that if you play a smaller14

15 contest, it's pretty clear to see most of them
i .

16 take - about ten percent. So if you're looking at

the U.K.'s 15 percent licensing scheme, they're17

actually probably getting about one percent of18

standard operating gross revenue. That'll change,19

like they said, with these guaranteed contests.20

• Because if you don't fill the contests, then the21

22 operators have to pay the difference.themselves.

23 But if you enter all ten of us that were

24 here today, we enter a contest for five dollars;
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the prize pool is usually going to be about $45.2

3 And the easiest example to give is if you think

about playing a:poker tournament, not necessarily4

a live poker game with a rake. But if you play a5

poker tournament, it'11 .say: $50 plus . five. And6

you know you're paying $55. That five goes to the7

house and the 50 is for the prize. So, I think

it's about ten percent in standard games. -

8

9

ASSEMBLY MEMBER .PRETLOW: Alright,10

Kevin, I thank you very much.11

MR. COCHRAN: Thank you.12

13 ASSEMBLY MEMBER PRETLOW: Is there

anyone else that would like to be heard? Hearing14

no one, I want to thank you all for attending.15

And before we break, I really want to thank

Elizabeth Boody who has done a yoewoman's' job on

16

17

18 putting this whole Hearing together. She's

19 leaving us shortly for bigger, and better things.
i

20 She's having a baby and congratulations,

21 Elizabeth. And of course on my staff, Katissy

Monroe, who also worked tirelessly 'on putting
i

this Hearing together. With this, I want to thank

everyone for coming.'Thank you my colleagues and

22

23

24
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2 this Hearing is closed.

3 (The public hearing concluded at

approximately 3:25 P.M.)4

5

6

7

8

9

10

11

. 12

13

14

15

16

17

18

19

20

21

22

23

24
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Written Testimony
Before the New York Assembly

Standing Committees on Racing and Wagering and Consumer Affairs and Protection
December 8, 2015

By
Cory Fox

Counsel for Policy and Government Affairs, FanDuel
Good morning Chairman Pretlow and members of the committee. Thank you for the

opportunity to testify today. My name is Cory Fox and I am counsel for policy and government
affairs for FanDuel.

I first want to thank the Chairman and the committee for its hard work in studying this
issue. FanDuel appreciates the opportunity to provide information and to work with the
Legislature to ensure that blew Yorkers can continue to play the fantasy sports games that they
love. f

Recognizing that we have limited time today and that committee members likely have
many questions, I am going to keep my prepared remarks brief. I first want to provide some
background on FanDuel and then discuss the evolution of the fantasy sports industry. :

In 2009, our co-founders realized they might be able to address some of the growing user
frustration with traditional fantasy sports, which had existed in more or less the same format for
over 25 years. Instead of being stuck with the same team all season where a bad draft could
quickly put you hopelessly behind with nothing to do but wait for the season to end, you could
select a new team every week. We thought it was a more challenging and fun way to play, and
our fans agreed.

• FanDuel established its headquarters in New York in 2011 because of the state’s skilled '

job force and vibrant start-up community. At the beginning of 2013, FanDuel had 16 employees
in New York. Today we have over 200. FanDuel is a thriving technology startup with over five
million users, including, until recently, hundreds of thousands of sports fans in New York. The
Company takes pride in its role as a leader in New York’s tech community. And has won
numerous awards in recognitiOn of this leadership role, including a 2015 Webby Award for Best •

Mobile Sports App and being recognized as a top 100 Brilliant Company by Entrepreneur
Magazine. FanDuel is committed to being a good corporate citizen of the New York
community. To that end, FanDuel regularly hosts charity contests throughout the year for a
variety of causes, including for the American Cancer Society and Wounded Warrior. FanDuel’s
investors include a who’s who of the American sports, media, and private equity landscape:
Google, Comcast, NBC Sports, Time-Wamer, KKR, Shamrock Capital, and others.

. FanDuel and other fantasy sports providers have a singular goal—to enhance fan
enjoyment of sports. This shared love for sports is what has led FanDuel to partner with
professional sports teams and leagues. Today, FanDuel serves as the exclusive daily fantasy
sponsor of sixteen teams in the National Football League and another sixteen teams in the
National Basketball Association, including the New York Jets, Buffalo Bills and Brooklyn Nets.
The Brooklyn Nets have provided written testimony for today’s hearing that describes how their
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relationship with FanDuel benefits their organization. FanDuel is also the Official One-Day
Fantasy Partner of the National Basketball Association.

t

While companies like FanDuel are relatively new to the industry, fantasy sports have
been around since at least the 1980s. Thanks to the growth made possible by the Internet, today
there is a huge range of fantasy sports contest types. There are head-to-head contests, draft and
auction leagues, keeper leagues, and large-format tournaments. There are contests that last a
day, contests that last a week, contests that last for part of a season or for an entire season, and
contests that carry on for years, with participants signing their fantasy players to multi-year
fantasy “contracts.”

Regardless of the format, at their core, fantasy sports are about providing passionate fans
the opportunity to simulate the role of general manager by selecting a group of athletes, under
various constraints, and then competing with family, friends and fellow sports fans to determine
who can assemble the best team.

While I’m sure many of you are frequent fantasy players like myself, I’ll provide a brief
summary of how fantasy football contests work for the few of you who have not played yet.
Players typically draft or select a team of nine real-world football players to fill positions like
quarterback, running back, wide receiver, tight end, and kicker. Points are then accumulated
based on the statistical performances of the real-world players. A running back, for instance,
earns one point for every ten rushing yards and six points for a touchdown. I want to emphasize
that fantasy sports is not about who wins or loses the game, it is about the statistical
accumulation appoints from multiple athletes across multiple scoring categories. At the end of
the weekend of games, the fantasy;team with the most fantasy points wins.

While many traditional leagues use a “draft” format where each real-world athlete can
only be selected by a single contest participant, in most daily or weekly leagues the real-world
athletes can be selected by any participant. In this format, each real-world athlete is assigned a
fantasy “salary” based on their likelihood to gain fantasy points relative to other real-world
athletes, and participants must assemble a team that fits under a fantasy “salary cap.”

There is a view out there that daily or weekly fantasy sports contests are somehow
different from season-long formats. In fact, as I’ve just described, the two formats are nearly
identical. All of the same basic principles found in the season-long format exist in the daily or
Weekly format. You still need to assemble a team of eight to ten real-world players. You still
have to fill multiple positions with players from different teams. And those players eam points
through the exact same scoring system that is used in season-long leagues. The main difference
is the duration of the contest. Whereas some contests last for a full real-world season or several
seasons, DFS contests typically begin and end in a week for NFL games, or a day for other
games.

In this way, DFS contests represent a natural step in the continued evolution of fantasy
sports- they use technology to transform the way people enjoy playing in much the same way
that technology has enabled consumers to transform how they shop for groceries, purchase event
tickets, or experience any number of products and services. With over 5 million customers, and
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scores of ancillary businesses producing radio and television shows, websites, news reports and
analysis specifically about daily fantasy sports, DFS contests now occupy an accepted and
mainstream place in the broader fantasy sports community. And we expect that place to grow.
FanDuel has always aspired to' be a mass-market sports entertainment platform for true sports
fans, and we are confident that planned product enhancenients to better enable social interaction
among players and expand once in a lifetime experiential prizing, such as NBA floor seats, NFL
sidelines passes and the chance to be their favorite team’s “General Manager for a Day,” will
only enhance our customers’ enjoyment.

We know too that our industry’s ability to grow and flourish depends on operating our
platforms in a transparent manner that consumers trust. We are committed to doing our part to
earn and maintain that trust, and stand ready to work with legislators on solutions in that regard.

In conclusion, we want to work with you to ensure that fantasy contests are legal, safe for
consumers, and continue to provide the great entertainment value that has driven our growth over
the past few years. We believe that the best path forward for the fantasy sports industry is to
craft regulatory solutions that will allow the millions of users who love fantasy sports to continue
to play. And most importantly, to do so on platforms operated by legitimate U.S. companies
with a demonstrated commitment to working with regulators to ensure compliance with
requirements to address their concerns.

Thank you and I am happy to answer any questions.
I

. !
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Written Testimony
Before the New York State Assembly Standing Committees on Racing and

Wagering and Consumer Affairs and Protection, and the
Legislative Commission on Administrative Regulations Review

December 8, 2015

by
Jonathan D. Schiller, Boies, Schiller & Flexner LLP
Randy M. Mastro, Gibson, Dunn & Crutcher LLP

on Behalf of DraftKings, Inc.

BackgroundA.
Daily Fantasy Sports (“DFS”) is a challenging and exciting form of competitive

entertainment enjoyed by millions of Americans. DFS is an outgrowth of seasonal fantasy
sports—the legality of which is not disputed. The difference between seasonal fantasy sports
and DFS is that the former contests span the entire season of a particular sport—typically four to
six months—whereas DFS contests span a day or week. Like seasonal fantasy sports, DFS
provides fans with an opportunity to assume the role of general manager to a “fantasy team,”
assembling a fantasy lineup of real-life athletes to.compete against the fantasy lineups of other
DFS players. The success of those lineups is determined by the number of “fantasy points”
earned, corresponding to the performance statistics of the real-world athletes in numerous
categories across multiple real-world sporting events. All fantasy sports competitions—whether
seasonal or daily—are separate from the real-life sporting events in which real-world athletes
compete, and fantasy players do not compete over the outcomes of those real-life events. Each
DFS player’s particular assemblage of athletes— -̂not the performance of any one real-world
athlete or team—dictates how many “fantasy points” a DFS player will amass.

%

For nearly a decade, online DFS competitions have been played by hundreds of
thousands of New Yorkers without any suggestion from the New York Attorney General or any
other law enforcement agency that their offerings constituted unlawful gambling. Almost four
years ago, in reliance on what was then the settled legality of DFS competitions, DraftKings
entered the New York market and, through competitive offerings, became one of the two leading
suppliers of DFS games. During the last few years, several major public companies and

. investment firms (e:g., Comcast, Fox Sports, NBC Sports, KKR) as well as many New York
professional sports teams have invested heavily in DraftKings and other DFS suppliers; those
investments both relied on, and reflected, the settled legality of DFS competitions.

This November, despite the settled legality of fantasy sports games in New York,
Attorney General Eric Schneiderman suddenly decided that daily fantasy sports games are
“gambling” under New York law and filed a lawsuit seeking to shutter DraftKings’ business in
New York, even while affirming that seasonal fantasy sports remain legal. But the Attorney
General has failed to demonstrate that DraftKings’ games meet any of the prerequisites of New
York’s statutory definition of “gambling.” The Attorney General seeks to ban DFS in New York
based on a conclusory expression of "concern” for consumer welfare—with no support from any

I
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statistical analysis or studies. But “concern” does not empower the Attorney General to
unilaterally change the law—that should be left to the legislature.

Daily Fantasy Sports Games Are Not “Gambling” under New York Law.B.

Any examination of how DFS games are actually played readily demonstrates that they
are games of skill that do not meet New York’s definition of “gambling.” Pursuant to New York
Penal Law, “A person engages in gambling when he stakes or risks something of value upon
the outcome of a contest of chance or a future contingent event not under his control or
influence, upon an agreement or understanding that he will receive something of value in the
event of a certain outcome.” N.Y. Penal Law § 225.00(2) (emphases added).

First, a game is considered “gambling” only if players “stake or risk” something of value
on a particular outcome—and that is not the case in DFS games. The Attorney General agrees
that not all contests where players pay an entry fee to win a prize are “gambling.” When the
entry fee is merely a payment to participate in the contest, paid unconditionally with no
possibility of winning it back, it is not a wager that is “staked or risked” against the outcome of
the game—a distinction New York courts have recognized for over a century. See People ex rel.
Lawrence v. Fallon,4 A.D. 82, 88 (1st Dep’t 1896 faff’d,152 N.Y. 12 (1897) (“there is a
distinction between the words ‘bet’ or ‘wager’ and that which is conveyed by the term ‘purses,’
‘prizes,’ and ‘premiums’”). DFS players pay an entry fee to participate in competitions for fixed
prizes that are announced in advance; the entry fees do not become part of the prize money and
cannot be won by any DFS player. The entry fees are retained by DraftKings, regardless of the
outcome of the competition, to cover administration and other costs. No court interpreting New
York law or a similar statute has held that paying such an entry fee to participate in a contest
constitutes “staking or risking” the amount of that fee. Because DFS players do not “stake or
risk” anything against the outcome of the games, DFS is not “gambling.”

%

Second, a game is considered “gambling” under New York law only if its outcome
depends upon a “contest of chance” or a future contingent event not under the “control or
influence” of the player. See People v. Li Ai Hua,24 Misc.3d 1142, 1145 (Crim. Ct. Queens
County 2009) (“The test of the character of the game is not whether it contains an element of
chance or an element of skill, but which is the dominating element that determines the result of
the game? It follows that wagering on the outcome of a game of skill is therefore not gambling
as it falls outside the ambit of the statute.”); People v. Jun Feng,34 Misc.3d 1205(A), 2012 N.Y.
Slip Op. 50004(U), at *3 & n.l (Crim. Ct. Kings County Jan. 4, 2012) (noting that mahjong
players betting on their own game “would not be engaged in gambling, since they have some
control over the outcome of the game using their skill”). By contrast, undisputed evidence
shows that DFS competitions are contests requiring great skill and knowledge over which
players have significant control or influence. Critically, the Attorney General does not dispute
the actual influence of DFS players’ skill on the outcome of DFS games, supported by
overwhelming statistical evidence that skilled DFS players consistently defeat less skilled DFS
players. Indeed, the Attorney General concedes in his cease-and-desist letter to DraftKings that
“the top one percent of DraftKings’ winners receive the vast majority of the winnings.”
DraftKings’ undisputed statistical evidence shows that the probability that these skilled DFS
players could achieve their success by chance is infinitesimally small—in the case of one player
studied, less than one in one centillion—proving that chance is overwhelmingly immaterial in the
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probability of winning DFS games offered by DraftKings. The fact that Draftings players are
consistently able to control their success at DFS games necessarily demonstrates that they are
games of skill of which DraftKings’ players “control or influence” the outcome.

The fact that “fantasy points” are derived from real-life athletes’ performance statistics
does not change this analysis—and it cannot be the reason that DFS is allegedly illegal because
the same is true for seasonal fantasy sports, which the Attorney General agrees are legal. For a
game to be “gambling,” the law requires that it depend on the outcome of a real-world future
contingent event—but the outcome of DFS games does not depend on the outcome of any real-
world sporting event. Whether a real-life team or athlete wins or loses does not determine
whether a DFS player’s custom fantasy lineup wins or loses in the fantasy competition—the only
contests in which the player is participating—because there are countless possible on-field
happenings that translate into “fantasy points.” For example, a DFS player can still win even if
his athletes’ real-life teams lose because he accrues “fantasy points” for their yardage and other
statistics. Moreover, a DFS player can still win even if a particular athlete or athletes fail to
achieve a particular in-game event (e.ga touchdown or a homerun). Thus, the success of a DFS
lineup does not depend on any single real-world game or event beyond the DFS player’s control
or influence.

The illogic of the Attorney General’s position is evident from the fact that he concedes in
his cease-and-desist letter that “the legality of traditional fantasy sports has never been seriously
questioned in New York’ but provides no rational basis for treating DFS any differently under the
law. In fact, there is no meaningful difference between DFS and seasonal fantasy sports:while
DFS competitions are shorter than season-long competitions, they are at least as complex and
require the same essential skills. As with seasonal fantasy sports, a DFS player must research the
sport, teams, and athletes to construct a successful fantasy lineup and compete for “fantasy
points” against other players’ fantasy lineups. Neither DFS nor seasonal fantasy sports involves
payments staked or risked upon any particular outcome; both are similarly skill-dominated; and
both give players “control or influence” over the outcome of the fantasy game, even though their
“fantasy points” are derived from real-world athlete statistics.

Despite the Attorney General’s unilateral determination that DFS should be prohibited in
New York for public policy reasons, there is simply no basis under the current law for his claim
that DFS is illegal gambling. As the following section explains, the Attorney General’s
concerns, if determined to be valid, should be addressed through legislation or regulation and do
not justify a blanket prohibition on DFS.

Public Policy Concerns Should Be Addressed with a Legislative or
Regulatory Solution and Do Not Justify Banning Daily Fantasy Sports.

The New York legislature, like the legislatures of several other states, has made the
explicit judgment that New Yorkers should be free to compete for prizes in contests in which
their skill can “control or influence” the outcome. If that judgment is to be changed, it is up to
the legislature to make that change. The Attorney General’s sudden about-face concerning the
legality of DFS seeks to deprive the more than 600,000 New Yorkers who enjoy DFS
competitions of their right to do so. Telling citizens how they can spend their money, and what
kind of entertainment they can enjoy, is a big step in a free society. When it is done, it should be
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done only based on compelling facts, and it must be done only by democratically elected
legislators.

The Attorney General’s allegations about harm supposedly caused by DFS games, as
opposed to seasonal fantasy sports, are unsupported by any actual investigation or evidence. In
his lawsuit to shut DraftKings down, the Attorney General offers an affirmation from a
psychology professor who asserts, with no apparent basis, that “college students who have
gambling problems are more likely to have engaged in both season-long fantasy sports and
DFS." The Attorney General’s conclusory accusations about the “rapid-fire” and addictive
nature of DFS games are also strikingly belied by DraftKings’ usage statistics. Of the
approximately 162,500 DraftKings players residing in New York who have ever paid an entry
fee (as opposed to playing DraftKings’ free games), almost 75% play exclusively in contests
with entry fees of $20 or less; more than 80% pay.less than $20 per week in entry fees; and more
than 75% play fewer than three games per week. The fact that DraftKings has locked a handful
of players’ accounts at their.request to limit the time or money they may spend on the site is
evidence of a consumer safeguard, not consumer harm—and it has ho bearing on whether
DraftKings’ games meet the legal definition of “gambling” under New York law.

Even setting aside the speculativeness of the Attorney General’s concerns, ensuring that
New York consumers are equipped to make informed choices about participating in DFS games
should properly be addressed through legislation or regulation in the form of reasonable
consumer safeguards—not an outright ban on a legal activity. As other jurisdictions examine
DFS games under their own legal frameworks, at least one Attorney General, in Massachusetts,
has already initiated this process, working with leaders in the DFS industry including DraftKings
to craft guidelines ensuring that consumers can continue to enjoy DFS games safely without
unnecessarily curtailing consumers’ freedom to play the games they love.

DraftKings is ready, willing, and able to work with the appropriate New York legislative
and regulatory bodies to craft safeguards above and beyond what is legally required. For
example, DraftKings is already engaged in productive dialogues with other states regarding
potential guidelines and regulations for DFS games in those jurisdictions, including among' other
things, (i) restrictions on participation or disclosure of information by employees Of DraftKings
and other DFS providers; (ii) additional resources.for new DFS players and stratification by skill

. level; (iii) self-imposed limits on deposits, entry fees, and contests entered per week; and (iv)
additional customer service procedures.

The Attorney General’s suggestion that such a solution is infeasible in New York because
any legislation or regulation of DFS games would require an amendment to the New York
Constitution is incorrect. Although Article 1, Section 9 of the Constitution generally prohibits
the legislature from authorizing gambling activities, it does not define “gambling,” nor does it
prohibit any particular activity. Because DFS games are not “gambling” under New York Penal
Law § 225.00—where that term is actually defined—the Constitution’s prohibition on
authorizing gambling is inapplicable to any legislation or regulation providing guidelines for
DFS. Furthermore, because “gambling” is not defined in New York’s Constitution, the
legislature is free to amend or clarify the statutory definition as it sees fit—just as it did when it
enacted Section 225. No Constitutional amendment is needed. .
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4 I

D. Conclusion

The Attorney General has no factual or legal support for his sudden claim that DFS
•constitutes “gambling” in New. York. To the contrary, the language of New York’s gambling
statute and years of legal precedent readily establish that DFS games are legal contests of skill. .
Regulation of the DFS industry in New York, if necessary, should be undertaken through proper
legislative channels and not through the Attorney General’s unilateral reinterpretation of the law.
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